Introduction
The Article 267 TFEU preliminary reference procedure has played a central role in the development of EU law since 1956.  The vast majority of seminal cases have arrived at the ECJ by way of a reference from a national court.  The purpose of this paper is to discuss the role that this procedure might play in the area of abusive lending and the Unfair Terms in Consumer Contracts Directive (the Directive).  

In summary, Article 267 TFEU allows for a national court to refer a question on the interpretation or validity of EU law to the ECJ.  The case before the national court is stayed until the ECJ has answered the question.  Once the ECJ answers the question it is for the national court to apply that answer to the dispute before it.  In the context of the Unfair Terms Directive, a number of important questions arise.  Firstly, is the County Registrar a court or tribunal for the purpose of Art 267 and therefore able to answer a question?

What is a court or tribunal

Article 267 TFEU says that a “court or tribunal” can refer a question to the ECJ on the interpretation or validity of an EU law if it is necessary to do so to decide a case.  Central to the operation of the article is how this phrase, “a court or tribunal” is defined.  It is only the English version of the article that uses two words (court AND tribunal).  All other versions use just one word, the English equivalent of court.  Therefore at no stage has the ECJ separated out the two concepts and has treated them as one.  
The ECJ has stated that the definition of a court or tribunal is a matter of EU law.  The definition is given by the ECJ and it is the same across the entire Union.  In a number of cases
 the ECJ said in determining is a body was a court or tribunal the ECJ would examine the following factors:

· whether the body is established by law;

· whether it is permanent;

· whether its jurisdiction is compulsory;

· whether its procedure is inter partes;

· whether it applies rules of law; 
· whether it is independent; and
· whether it makes decisions of a judicial nature.

The national body does not have to have all of these characteristics in order to be able to refer a question.  The ECJ will examine the nature of the referring body in general and decide on a case by case basis if they are met.
  Some of these can be dispensed with if the body referring the question meets the other characteristics. 

The body must be established by some national legislation, either primary or secondary.  While this is clearly important, it is self policing in that no referring body has been rejected on this ground.
  Nor has permanence been a ground for rejection.  Similarly, the jurisdiction of a body being compulsory is important but not indispensible.  Compulsory jurisdiction means that the decision of the body is binding on the parties and that the parties to the dispute cannot go to a different body for adjudication.  While in general there must be an adversarial procedure, it is possible for a body dealing with an ex parte dispute to refer a question.

It is vital that the body is applying the rule of law.  But the importance of this characteristic is undermined somewhat by the fact that it is difficult to see when a body might not apply the rule of law.  Are we all not supposed to obey the law and apply it?  

The most important ground is whether the body is making a decision of the judicial nature, as opposed to an administrative one.
  Yet it is difficult to pin down the precise meaning of both terms.  A judicial decision involves the administration of justice and this is generally done by a traditional court.  An administrative decision includes the exercise of executive policy, the management of property by an administrator (including a traditional court) or a decision made in a management capacity in general.  Therefore in certain circumstances the Irish High Court cannot refer a question to the ECJ.  For example, where the High Court is dealing with a probate matter that involves administration of an estate, or in certain company law administrative functions, the court does not fit the definition of a “court or tribunal”.
 
The question of independence is also central to a body being defined as a court or tribunal.  Chalmers says that there are two aspects to independence, internal and external independence.  Internal independence is where the decision maker is independent of the parties before it.  It is giving an objective decision where the decision maker lacks any interest in the outcome.  External independence is the relationship between the decision maker and outside bodies, most notably the State.  The ECJ has ruled on occasion that referring bodies were not court or tribunals on the basis of a lack of sufficient external independence.
  In Gabalfrisa
 the fact that all the decision makers were appointed by the State did not undermine its external independence.

There is little doubt that the CC or the HC are courts or tribunals when dealing with repossession cases.  It is very likely that the Country Registrar is as well, despite not officially being a judge.  That body has all the necessary characteristics.  Even though the home owner is not legally represented and may consent to an order for possession, this does not mean that there is no dispute

Article 267 TFEU in the national courts
Article 267 TFEU sets out three different scenarios before a national court and each will be discussed in turn:

1. where an interpretation of EU law is necessary and the matter is before a lower court or tribunal, the court has a discretion to refer;

2. where an interpretation of EU law is necessary and the matter is before a court of final instance, the court has a mandatory duty to refer; and

3. where the validity of EU legislation is questioned before any domestic court or tribunal, the court has a mandatory duty to refer.

The discretion to refer

A court or tribunal, which is not a court of final instance, has an unfettered discretion to refer a question to the ECJ.  The application can be made by either party to the dispute or by the judge of his own motion.  The only threshold that needs to be met is that the decision maker believes that an interpretation of the law is necessary to decide the case.  Once the decision maker had decided to make a reference, or decided not to make one, the matter is over.  The decision cannot be appealed by either party.  In Campus Oil c Minister for Energy & Ors
 the High Court referred a question to the ECJ and the defendants sought to appeal this to the Supreme Court.  In rejecting this application the High Court said:
“the national Judge has an untrammelled discretion as to whether he will or will not refer questions for preliminary ruling under [Art 267 TFEU] and in doing so he is not in any way subject to the parties or any other judicial authority.”

The Court said that neither could the Oireachtas give any other national court jurisdiction to modify or control the jurisdiction given to the decision maker to refer a question.  This echoes the ECJ’s classification of what is a court or tribunal as being a matter of EU law and not national law.

This matter was considered by the ECJ in Rheinmuhlen
.  Here it was a rule of procedure in the German court system that a lower court must follow the decision of a higher court.  Did this mean that the higher courts could overturn the decision of a lower court to refer a question to the ECJ?  The Court answered this question by first saying that Article 267 TFEU was essential to ensuring the uniform application of EU law and that this was achieved by giving discretion to refer a question to the domestic decision maker.  The Court said:
It follows that national courts have the widest discretion in referring matters to the court of justice if they consider that a case pending before them raises questions involving interpretation, or consideration of the validity, of provisions of community law, necessitating a decision on their part .

As a result, no domestic procedural rule could deprive a court or tribunal the right to refer a question to the ECJ.  This is true even if the higher court decided a case in a way contrary to the views of the lower court:

“…the inferior court must be free, if it considers that the ruling on law made by the superior court could lead it to give a judgment contrary to community law, to refer to the court questions which concern it.”
In doing this the ECJ was prioritising the uniform application of EU law above the traditional hierarchical structure of Member State legal systems.  This is a significant change to the subservient role that lower courts have in relation to higher courts, but in the overall context of the impact of EU law on Member State’s legal systems, it is not incredibly significant.  This point was reaffirmed in Cartesio where the ECJ stated that the right to make a reference is one derived from EU law and therefore cannot be removed by domestic procedural rules.

The mandatory duty to refer

There are two circumstances were a court or tribunal must refer a question to the ECJ.  The first is where the validity of EU law is questioned and the second is where the matter is raised before a court of final instance.

Challenging the validity of EU law

Article 267 TFEU states that the ECJ “shall have jurisdiction to give preliminary rulings concerning . . . the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union.”  A number of issues arise here.  First, the Treaties themselves cannot be challenged, only acts of the institutions.  Secondly, the article does not express say that national courts cannot strike down EU law, but this is implied by the need for a uniform application of EU law.
  If each national court could determine which EU laws were valid, there would be a patchwork of implementation across the EU.  Thirdly, the national court need only refer a question if it considers that the questions as to the validity of the EU measure are “well founded”.

The Court considered this issue in Foto Frost
 where a German court asked if it had jurisdiction to strike down a Commission decision based on an EC regulation.  In emphasising the importance of the uniformity of the application of EU law the court states that:
“The main purpose of the powers accorded to the court by Article [267] is to ensure that Community law is applied uniformly by national courts. That requirement of uniformity is particularly imperative when the validity of a Community act is in question. Divergences between courts in the Member States as to the validity of Community acts would be liable to place in jeopardy the very unity of the Community legal order and detract from the fundamental requirement of legal certainty.”

The need for uniformity was not the only reason given by the ECJ for saying that only it has the power to declare EU law invalid.  The relevant institution has a right under the procedures of the ECJ to be heard in any case before it where an act of that institution was being challenged.  This right did not exist in proceedings before national courts.  In addition, Article 267 TFEU was one of two treaty articles that granted a right to individuals to challenge the legality of acts of the institutions.  The other is Article 263 TFEU.  According to the ECJ that article gives that court exclusive jurisdiction to determine the validity of acts of the institutions and therefore the system would be incoherent if the same exclusive jurisdiction was not applied to Article 267 TFEU.

The ECJ did allow the national court some limited jurisdiction in this area.  It is open to the national court to reject the arguments of the parties in the dispute and declare the EU measure to be valid.
  That is about the extent of the national court role.  A good example of the limited jurisdiction is the Schul judgment
.  Here the Dutch courts referred a question to the ECJ on the power of a national court to comment on the validity of an EU measure where the ECJ had previous ruled that a similar EU law was invalid.  Did the national court have a discretion to strike down an EU by analogy to a measure declared invalid by ECJ?  The Court said that they did not, for a number of reasons.  Firstly, the similarities between the measure struck down by the ECJ and the one being examined by the national court may not be as great as the national court thinks.  This examination is only properly carried out by the ECJ.  But primarily, the reason the power to strike down EU measures is reserved by the ECJ is that to allow otherwise would be to undermine the uniform application of EU law.
Interim relief

The final issue to discuss in this area is the question of interim relief.  If the national court refers a question to the ECJ on the validity of an EU law, that law remains in operation for the duration of the reference.  It can take up to 18 months for the ECJ to send an answer back.  If the party to the dispute asserting that the EU law measure is invalid would suffer irreparable harm due to this delay, then does the national court have the power to grant interim relief?  This question was analysed by the Court in Atlanta
, a case involving a group of companies (Atlanta) questioning the import quotas for bananas from non-EU states.  Those quotas were contained in an EU regulation that was implemented domestically by a national administrative measure.  Citing previous cases the ECJ said that the operation of regulations could not interfere with the legal protection that EU law gives to individuals.
  In Factortame
 the Court held that the national court had to have jurisdiction to grant interim measures in order to ensure that its final judgment would be effective.  Otherwise the lack of interim measures could mean that a reference would effectively decide the case.  At all times the operation of EU law was a balancing exercise between the rights of the individual concerned and the EU’s interest.  In order to be able to do this the national court had to have the power to grant interim relief.  
The Court then set out the circumstances under which the national court can grant interim relief:
“(1) that court entertains serious doubts as to the validity of the Community act and, if the validity of the contested act is not already in issue before the Court of Justice, itself refers the question to the Court of Justice;

(2) there is urgency, in that the interim relief is necessary to avoid serious and irreparable damage being caused to the party seeking the relief;

(3) the court takes due account of the Community interest; and

(4) in its assessment of all those conditions, it respects any decisions of the Court of Justice or the Court of First Instance ruling on the lawfulness of the regulation or on an application for interim measures seeking similar interim relief at Community level.”

Courts of final instance
Article 267(3) TFEU states clearly that if the national court is one to which there is no judicial remedy (a court of final instance) then it has a mandatory duty to refer.  This section raised two issues.  First, what national bodies are covered by the article?  Secondly, how complete is the mandatory duty, or does the national court has some discretion not to refer?
What is a court of final instance?

In Ireland the traditional view is that the Supreme Court is the court of final instance.  Its decisions cannot be challenged and the decisions of all other bodies can eventually end up before it.  But certain recent acts of the Oireachtas have sought to limit appeals from the High Court to the Supreme Court by requiring that the trial judge in the High Court grant a leave to appeal.  For example, the National Assets Management (NAMA) Act 2009, in section 194(1), states that:

“The determination of the [High] Court . . .  is final and no appeal lies from the decision of the Court to the Supreme Court in either case, except with the leave of the Court.”
Is circumstances such as this, where is the court of final instance?  Is it still the Supreme Court, and therefore a party to the dispute is deprived of the right to appear before a court of final instance and insist on a reference?  Or is it the High Court at the leave to appeal stage?  

The ECJ considered this issue in Lyckeskog
.  Here the decision of a Swedish court could only be challenged before the Supreme Court if the Supreme Court gave permission for the appeal to be brought.  Which court was the court of final instance?  The ECJ said that the reason for the existence of Article 267(3) TFEU was to “prevent a body of national case-law that is not in accordance with the rules of [EU] law from coming into existence in any Member State.”  Balanced with this is the need to limit the number of references and to respect the competence of national judges and the well established structure of the national legal system.  Therefore the Court concluded that in Sweden that the applicant seeking a reference had a judicial remedy, that being the leave to appeal stage.  This was the court of final instance.  
Applying this logic to Section 194 of the NAMA Act, the court of final instance would be the leave to appeal application before the High Court, assuming that leave was not granted.  If leave to appeal was granted then the court of final instance is the Supreme Court.  
Exceptions to the mandatory duty
What is the nature of the mandatory duty?  Is the court of final instance obliged to refer a question just because one of the parties to the dispute asks?  Or does it have some discretion to refuse?  If so, can it deal with the issue itself?  There are a number of competing issues at play here.  If the court of final instance could never refuse then the reference procedure would be open to abuse by parties seeking to delay justice.  All such a party would have to do to add 18 months onto the length of a case would be to request a reference to the ECJ.  On the other hand, if courts of final instance have a discretion, this contradicts the plain wording of the Treaty.  Finally, the judges in national court of final instance are the highest judicial figures in each Member State with a wealth of experience and legal knowledge.  Would it not be advisable for the ECJ to avail of this knowledge and decentralise some decision making back to the national courts?  This would free up the Court’s time to consider the more important cases.  But this might run the risk of there being no uniform application of EU law in each Member State.
As a result of these concerns there are a number of exceptions to the mandatory duty on courts of final instance:

1. The reference must be necessary to decide the case

2. The doctrine of Acte claire

3. The doctrine of act eclaire

The first is contained in Article 267 TFEU itself.  The mandatory duty only arises where the court considers that an answer to the question is necessary to decide the case.  This acts as a significant hurdle for any applicant seeking to delay proceedings and gives a certain amount of discretion to the court of final instance.
  In CILFIT
 the court affirmed that Article 267(3) TFEU did not remove the necessity threshold from the national court.  Lower courts and court of final instance had the same task of determining the relevance of the question to the dispute.
Acte claire means that while there is a question over the interpretation of an EU law, the answer to the question is very obvious and can be given by the national court.  There is a compelling logic to this exception.  What is the point in forcing experienced judges to refer a question to which they know the answer?  But if the threshold for what is acte claire is too high then this undermines the essence and purpose of the mandatory duty.

The leading case is CILFIT
.  Here the dispute before the Italian court was whether wool was to be considered an “animal product” under the relevant EU regulation.  The Italian court asked if the court of final instance had to refer a question under all circumstances or did was “the obligation conditional on the prior finding of a reasonable interpretative doubt”
?  In answering this question the ECJ stated that the aims of Article 267 TFEU were the uniform application of EU law and the prevention of the creation of a body of domestic law that was contrary to EU law.  In the context of these aims the court of final instance could deal with the interpretation of EU law under limited circumstances.  According to the Court:
“… the correct application of [EU] law may be so obvious as to leave no scope for any reasonable doubt as to the manner in which the question raised is to be resolved.”

To avoid a lack of uniformity in the application of EU law the Court put a number of restrictions on the operation of acte claire:

1. The national court must be sure that the answer to the question is equally obvious to the ECJ;

2. It must also be equally obvious to other national courts; and 

3. The question must be viewed on the basis of the unique characteristics of EU law.

In relation to the final point the ECJ said that these characteristics were:

1. Legislation is drafted in many languages, all of which are of equal standing;

2. EU law used particular terminology unique to it;
3. Legal concepts in EU law do not necessarily have the same meaning as they do in national law; and
4. EU law is to be interpreted in a broad, teleological manner.
Chalmers considers that CILFIT sets an impossible standard that no national court could meet.
  Yet at the same time it transfers power back to the national court and empowers judges to engage with the interpretation of EU law.

The final exception to the mandatory duty is acte eclaire.  This is directly linked to the doctrine of precedent at an EU level.  If the ECJ has already answered the question then the national court can rely on that answer and does not have to refer the question again.  Furthermore, if the ECJ has dealt with this point of law before, but not necessarily the same factual or procedural point, then this answer too can be relied upon by the national court.

Breach of the mandatory duty to refer

The final issue to be considered in this section is what happens if the court of final instance has a mandatory duty to refer and fails to do so?  This is what happened in Kobler
.  An Austrian university professor challenged the state’s refusal to recognise his time working in other EU Member States when calculating his length of service.  He alleged that the Austrian Supreme Court erred in law in deciding the case against him.  Could he claim damages against Austria for a breach of his rights under EU law by the Austria courts?  The ECJ said that in principle he could, but would need to prove that this was an exceptional case where there was a “manifest” infringement of his rights.  In addition there must have been a breach of the mandatory duty to refer under Article 267(3) TFEU.  This is a limited remedy and it is unlikely that it will lead to a large number of cases before the Irish courts.  
The power of the ECJ to refuse references

If a national court refers a question, does the ECJ have to provide an answer, or does it have a power to refuse to answer a question?  In general the Court will accept references from the national court and has said that there is a presumption of relevance.  The view of the Court is well expressed in Cartesio, where it stated:
“…there is a presumption of relevance in favour of questions on the interpretation of Community law referred by a national court, and it is a matter for the national court to define, and not for the Court to verify, in which factual and legislative context they operate. The Court declines to rule on a reference for a preliminary ruling from a national court only where it is quite obvious that the interpretation of Community law that is sought is unrelated to the actual facts of the main action or to its purpose, where the problem is hypothetical, or where the Court does not have before it the factual or legal material necessary to give a useful answer to the questions submitted to it…”

Thus it can be said that the ECJ will refuse a reference when:
1. It is obvious that the question is unrelated to the facts of the dispute;

2. The problem is hypothetical; and
3. The Court does not have enough factual or legal information before it to give an answer
;

Added to this list is the question of precedent.  If the ECJ has already answered a question on the same area of law then it will simple repeat that judgment rather than dealing with the matter again.

Question not relevant

According to the ECJ the right to make a reference is one granted to court or tribunals in the Member States by the Treaties.  While it has a power to second guess national courts, it will do so sparingly:
“… the assessment of the relevance and necessity of the question referred for a preliminary ruling is, in principle, the responsibility of the referring court alone, subject to the limited verification made by the Court in accordance with the case-law [of the ECJ]…”

The reasons for this are probably twofold.  First is the division of labour between the national court and the ECJ.  It is for the ECJ to answer net legal points and for the national courts to gather and analyse the facts of cases.  It would be time consuming for the Court to have to consider the precise relevance of the question asked to the facts of the dispute.  Secondly, the ECJ sought to increase the number of references in the early days of the EEC and not second guessing the decision to refer of the national courts was one way of doing this.

Hypothetical cases

The ECJ will only answer a question if there is a genuine dispute between the parties.  It will not give “advisory opinions” on EU law in general.  This is linked to the presumption of relevance.  The question asked must be relevant to the dispute.  If there is no actual dispute then the question becomes hypothetical.  The leading case in the area is Foglia v Novello II
 where the Court said that it would not:

“. . . issue advisory opinions on general or hypothetical questions but of assisting in the administration of justice in the Member States. It accordingly does not have jurisdiction to reply to questions of interpretation which are submitted to it within the framework of procedural devices arranged by the parties in order to induce the court to give its views on certain problems of community law which do not correspond to an objective requirement inherent in the resolution of a dispute.”

In Foglia the parties were commercial operators, with the applicant being an Italian company and the respondent, a French one. Foglia sold wine to the respondent and that contract stated that Novello would not be responsible for paying customs duties.  Foglia entered into a separate contract with a courier to deliver the wine and that contract said that neither would Foglia be responsible for paying the duty.  The courier paid the duty and was in turn paid by Foglia.  When he sought payment from Novello, she refused and Foglia sued.  During that dispute before the Italian court the validity of the French customs duty was challenged and a question referred to the ECJ.  The Court declined to answer the question stating that the parties had set out in advance to get the ECJ to overturn the French law and that there was not a genuine dispute between them.

According to Chalmers it was a very contentious case.  It transferred power from the national courts to the ECJ and allowed the ECJ to make findings of fact.  This is despite the fact that the Court has no power to examine witnesses and no evidence is submitted to it.  Craig and de Burca comment in the case in a similar way, saying that it was not merely about the refusal of the ECJ to issue advisory opinions but to set out the judicial hierarchy in the EU, with the ECJ clearly at the top of that hierarchy.
Conclusion

The ECJ will not rule that specific terms are or are not unfair, it will just set out the general rules that have to be applied by the national court.  It is developing its own jurisprudence in human rights under the Charter and its cases in this area are only the beginning of how the Charter will shape EU law.  AS the Charter is a very recent development, there might be significant scope for seeking references in this area.

If the court refused to refer a question then the only option is to appeal the entire case to a higher court, unless the court in question is the court of final instance.  A refusal there might lead to a cause of action in member state liability against the state.
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