THE HIGH COURT
JUDICIAL REVIEW


Record Number:                    

Between:

[Insert names of applicants]









Applicants
AND  
[Insert name of lender.  IMPORTANT NOTE – Do not list the judge, court or country registrar as a respondent as per SI 345 of 2015]
Respondent

STATEMENT OF GROUNDS

(A) APPLICANTS’ NAMES
[Insert applicants names here]
(B) APPLICANTS’ ADDRESS

[Insert applicant’s address here]
(C) APPLICANTS’ DESCRIPTION

[Insert professional description of applicants here]
(D) RELIEFS SOUGHT

a. An order of certiorari by way of judicial review quashing the Order of the [insert name of court and date of order] (hereafter “the Order”) to grant possession of the Applicants’ family home (hereafter “the family home”) to the Respondent in proceedings with record number [insert record number], and remitting the matter for determination to the [insert name of body which made the original decision].
b. A Declaration that the Applicants were consumers for the purposes of the Unfair Terms in Consumer Contracts Directive 93/13/EEC (hereafter “the Directive”) as transposed into Irish law by European Communities (Unfair Terms in Consumer Contracts) Regulations 1995 as amended (hereafter “the Regulations”).
c. A Declaration that the Respondent was acting in the course of business at all times in its dealings with the Applicants.

d. A Declaration that the [Circuit Court judge or County Registrar], in adjudicating on the Respondent’s application for possession of the family home, failed to consider whether the terms in the contract between the Applicants and the Respondent unfair within the meaning of the Directive and / or failed to carry out an own motion assessment, as required by the Directive.
e. A Declaration that when the [Circuit Court judge or County Registrar], is considering whether any of the terms in the contract are unfair, they must take into consideration the fundamental rights of the Applicants as set out in the EU Charter of Fundamental Rights (hereafter “the Charter”) and the European Convention of Human Rights (hereafter “the Convention”).

f. A Declaration that the [Circuit Court judge or County Registrar] failed to take into proper consideration the fundamental rights of the Applicants as set out in the EU Charter of Fundamental Rights (the “Charter”) and the European Convention of Human Rights (the “Convention”) prior to granting the Order for possession on [date]
g. A Declaration that the [Circuit Court judge or County Registrar], failed to carry out and / or review the proportionality of granting the Order for possession on [date]
h. A stay on the enforcement of the Order pending the outcome of these judicial review proceedings.

i. Such orders and directions in relation to the prosecution and determination of this judicial review that this Honourable Court considers fit or necessary.

j. Such further or other reliefs that this Honourable Court considers fit or necessary.

k. The costs of these proceedings.
(E) GROUNDS UPON WHICH RELIEF IS SOUGHT
1. The Applicants entered into a contract with [enter name of bank, date of loan and amount borrowed] for the purpose of purchasing a family home, [insert address] (the family home).

2. The Applicants defaulted on the loan repayments in or about [insert date] and the Respondent was granted an Order for Possession on the family home by [insert name of judge and date of order].  

3. The Applicants were unrepresented during the repossession proceedings [delete where appropriate].

Legal grounds

In relation to Reliefs f to j
4. At all material times the Applicants were consumers within the meaning of the Regulations and Directive.  The contract contained non-individually negotiated terms and therefore the contract is covered by the Regulations and the Directive.  As such this dispute falls within the scope of EU law and therefore the Charter applies.

5. The purpose of the Directive is to compensate for the consumer’s weaker bargaining power, both in resources and knowledge, vis-à-vis those acting in the course of business.

6. Many of the terms of the Loan and mortgage agreement were not individually negotiated and therefore the provisions of the Directive and the Regulations apply to the relationship between the parties.

7. The central right that the Applicants have under the Directive and the Regulations is that any non-core terms that are not individually negotiated are subject to a fairness test.  Any term which does not pass this fairness test is not binding on the consumer.

8. A term is deemed to be unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights and obligations arising under the contract to the detriment of the consumer.

9. In addition, all terms, including core terms, must be drafted in plain and intelligible language.  If there is any ambiguity the interpretation most favourable to the consumer should be adopted. The consumer must be able to assess the economic consequences for him/her of the contract term.
10. It is for the national court to assess, of its own motion, whether a term in the contract falling within the scope of the Directive is unfair where it has available to it the legal and factual elements necessary for that.  In breach of the provisions of the Directive and the Regulations the [Circuit Court judge or County Registrar], did not carry out any such assessment prior to granting the Respondent an order for Possession.  This is particularly important when the consumer is not legally represented [delete if appropriate].
11. In breach of the defendants’ clear rights under EU law, no such assessment was carried out by the trial judge or any other judge or County Registrar involved in the original proceedings.
12. There are a number of terms in the loan agreement that are problematic:

a. [insert clauses that may be unfair.  If the loan has a variable interest rate, examine the method of variation closely.]
13. Similarly there are a number of terms in the mortgage that a problematic:

a. [insert clauses that may be unfair]
14. Once the facts of a case fall within the Directive and the Regulations, the case is within the scope of EU law for the purposes of the Charter.  When the national court is examining the contract between a consumer and a business for unfair terms it must do so in light of the Charter (Case C 34/13 Kušionová v SMART Capital).
In relation to Reliefs m-n
15. In implementing the Directive, the national court must have regard to the Charter and to the rights guaranteed by the Charter, including the right to an effective remedy (Article 47).  Further, the right to accommodation is a fundamental right under Article 7 of the Charter.  The national court must take this into account together with the rights guaranteed by Article 8 of the Convention, when implementing the Directive and/or when any order is being made that affects the family home (Kušionová).  The Land and Conveyancing Law Reform (Amendment) Act of 2019 set out six factors courts must take in to consideration to determine whether possession is a proportionate response.
16. The loss of a family home is one of the most serious breaches of the right to respect for the home and any victim of such a breach must have the possibility of reviewing the proportionality of this breach. 

17. Therefore, the national court, when deciding on an application for possession, must consider the proportionality of the order for possession, in accordance with the Charter and / or the Convention and / or the Directive. and the Land and Conveyancing Law Reform (Amendment) Act 2019
18. In the circumstances, the County Registrar / Circuit Court judge (delete as appropriate) failed and / or neglected to assess the proportionality of an Order for possession prior to granting the Order on [insert date].
In relation to Relief q
19. If no stay is put on the Order, then the rights of the Applicants under the Directive, the Regulations, the Charter, the Convention, and the Land and Conveyancing Law Reform (Amendment) Act 2019 will be breached and these proceedings will become moot.


[insert name of author]
(F) NAME AND REGISTERED PLACE OF BUSINESS OF SOLICITORS FOR THE APPLICANT 

[insert name of solicitors on record if any]
Dated this the              day of 2020
Signed: 




[insert name of solicitor]
To:

The Chief State Solicitor
Osmond House
Ship Street Little
Dublin 8

And To:
[Insert name and address of lender]
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