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The All-Party Oireachtas Committee was established on 17 December 2002.
Its terms of reference are:

In order to provide focus on the place and relevance of the
Constitution and to establish those areas where Constitutional
change may be desirable or necessary, the All-Party Committee
shall complete the full review of the Constitution begun by the two
previous committees. In undertaking this review, the All-Party
Committee will have regard to the following:

a the Report of the Constitution Review Group

b participation in the All-Party Committee would involve no
obligation to support any recommendations which might be
made, even if made unanimously

c members of the All-Party Committee, either as individuals or
as Party representatives, would not be regarded as committed
in any way to support such recommendations

d members of the All-Party Commiittee shall keep their respective
Party Leaders informed from time to time of the progress of
the Committee’s work

e none of the parties in Government or Opposition, would be
precluded from dealing with matters within the All-Party
Committee’s terms of reference while it is sitting.



The committee comprises ten TDs and four senators:

Denis O’Donovan, TD (FF), chairman
Padraic McCormack, TD (FG), vice chairman
Barry Andrews, TD (FF)

James Breen, TD (IND)

Ciaran Cuffe, TD (GP)

Senator Brendan Daly (FF)

Senator John Dardis (PD)

Jimmy Devins, TD (FF)

Arthur Morgan, TD (SF)

Dan Neville, TD (FG)

Senator Ann Ormonde (FF)

Jan O’Sullivan, TD (LAB)

Peter Power, TD (FF)

Senator Joanna Tuffy (LAB)

The secretariat is provided by the Institute of Public Administration:
Jim O’Donnell, secretary

While no constitutional issue is excluded from consideration by the
committee, it is not a body with exclusive concern for constitutional
amendments: the Government, as the executive, is free to make
constitutional proposals at any time.

The All-Party Oireachtas Committee on the Constitution
Fourth Floor, Phoenix House

7-9 South Leinster Street

Dublin 2

Telephone:  01-662-5580
Fax: 01-662-5581
Email: info@apocc.irlgov.ie



Contents

Page
Foreword 7
Introduction 11
Chapter 1: Property rights — the constitutional balance 17
Chapter 2:  The dynamics of the property market 63
Chapter 3:  Managing the planning system 105
Chapter 4: Conclusions and recommendations 137

Appendices

Appendix 1: Letter from An Taoiseach to the Chairman of the
All-Party Oireachtas Committee on the Constitution A5

Appendix 2: Notice inviting submissions A9
Appendix 3: Submissions Al3
Appendix 4: Extract from the Kenny Report A287
Appendix 5: Legislation and reports in Britain A297

Appendix 6: Extract from the Report of the Constitution
Review Group A303






Foreword

With the publication in February 2003 of its Eighth Progress
Report: Government the committee completed its study of the
Articles in the Constitution dealing with the major institutions
of state. It then turned to the study of the Articles dealing with
fundamental rights.

The committee had already, exceptionally, examined one of
those Articles (40.3.3°: the right to life of the unborn) in its
Fifth Progress Report: Abortion, published in November 2000
in response to the Green Paper on Abortion (1999), which
was referred to the committee for its consideration and
recommendations. It then decided to prioritise study of Article
40.3.2° and Article 43, which deal with private property.

On 29 February 2000, the Taoiseach wrote to the then chairman,
Brian Lenihan TD (see Appendix 1), suggesting that the
committee, when it came to examine the personal and property
rights aspects of the Constitution, should consider the need for
updating provisions which pertain to planning controls and
infrastructural development. In its examination of the Articles
relating to property the committee was particularly concerned,
therefore, to establish whether the balance struck in them
between the rights of the individual and the exigencies of the
common good was such as to impose unnecessary impediments
to legislation which would either control or otherwise regulate the
price of building land on the one hand or which would seek to
eliminate many of the obstacles to the speedy roll-out of major
infrastructural projects on the other hand. Chapter 1 — Property
rights — the constitutional balance is mainly concerned with this
issue. It also considers property referencing, red safety zones,
ground rents, access to the countryside and property of religious
and educational institutions.

Chapter 2 — The dynamics of the property market examines how
the property market works and how the planning system
operates on it. It makes recommendations as to how the value
created by the community through the planning system should
be recovered by the community so as to finance community
objectives. It also makes recommendations in regard to the
provision of social and affordable housing.

Chapter 3 — Managing the planning system analyses the criticisms
made to the committee about how the planning system operates.
It makes recommendations on zonings and re-zonings,
development control and consent, provision of infrastructure,
provisions for compulsory purchase, and rural housing.



In order to support the public debate that will inevitably follow
upon our report, we reproduce in an appendix a broad and
representative collection of the submissions made to the
committee. I would like to thank my colleagues on the
committee, in particular our vice-chairman, Padraic Mc Cormack.
I would also like to thank our secretary, Jim O’Donnell and his
colleagues Tom Turley and Jackie Magrath.

Denis O’Donovan TD
Chairman
April 2004
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Introduction

In order to provide the general context for its study of private
property the committee invited written submissions from the public
in a series of public notices in the national press (11-13 April 2003)
and on local radio stations (14-21 April 2003). The proposed
deadline was 31 May 2003. A copy of the notice is reproduced in
Appendix 2. The committee received 140 submissions, 77 from
individuals, 62 from organisations and groups. It also received a
petition on clamping signed by 57 persons and a submission from
The National Rifle and Pistol Association of Ireland relating to the
impounding of privately-owned pistols and rifles by the garda
authorities. Some individuals and organisations requested the
committee to give them an opportunity to support their written
submissions with oral presentations. The committee, anxious to
inform itself as fully as possible, decided to hold hearings in public,
assisted by the recording facilities of the Houses of the Oireachtas.
Accordingly the committee was reconstituted for the month of July
as the Joint Committee on the Constitution by resolutions of both
Houses of the Oireachtas.

The schedule for the public hearings was as follows:

Tuesday 15 July 2003

The Law Reform Committee of the Law Society of Ireland
John Costello

Rossa Fanning

William Devine
Alma Clissmann

The Society of Chartered Surveyors
Joseph Bannon

Donal ffrench-O’Carroll

Barry Boland

Irish Auctioneers and Valuers Institute
Aidan O’Hogan

Professor Alastair Adair

Alan Cooke

CORI Justice Commission
Fr. Sean Healy
Sr. Brigid Reynolds

Dublin 15 Community Council
Barbara Brennan

Kieran O’Neill

Charlie Kurtz

Irene Martin
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Keep Ireland Open
Roger Garland

Prof. Frank Winder
David Herman

Professor Gerry Whyte
Associate Professor of Law
Trinity College Dublin

ACRA The National Body for Residents’ Associations
Tony O’'Toole
Eoin O’Cleary
Edward Doyle

Wednesday 16 July 2003
Sinn Féin

Aengus O Snodaigh TD
John Dwyer

Dublin Transportation Office
John Henry
James Muldowney

The Irish Senior Citizens’ Parliament
Michael O’Halloran

Sylvia Meehan

Ina Broughall

Cunnane, Stratton, Reynolds (Town Planners)
John Crean

FEASTA Foundation for the Economics of Sustainability
Emer O Siochri
John Jopling

The Office of the Ombudsman
Patrick Whelan

Willie O’'Doherty

Maureen Beehan

The Mountaineering Council of Ireland
Helen Lawless

Milo Kane

Frank Nugent

Sean Quinn

Thursday 17 July 2003

Institute of Professional Auctioneers and Valuers
Liam O’Donnell

Jim Power

Paul Gartlan

12
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The Royal Institute of the Architects of Ireland
Toal O Muiré
John Graby

The Labour Party
Pat Rabbitte TD

The Institution of Engineers of Ireland
Paddy Purcell
Peter Langford

Paddy Caffrey

Anne Butler
Liam Connellan

Irish Traveller Movement with Pavee Point
Sinead Lucey

David Joyce

Rosaleen McDonagh

Martin Collins

Jerome Connolly
Human rights consultant
Jerome Connolly
Margaret Burns

Tuesday 22 July 2003

The Workers’ Party
Andrew McGuinness
John Lowry

Michael Finnegan

Irish Council for Social Housing
Do6nal McManus
Dr Padraig Kenna

Kildare Planning Alliance
John Sweeney

Paul Croghan

Cllr Tony McEvoy

The Hunting Association of Ireland
Oliver Russell

James Murphy

David Wilkinson

Barry O’Driscoll

Focus Ireland
Declan Jones
Mamar Merzouk
Daithi Downey
Justin O’Brien
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Forfas
Evin McMahon
Brian Cogan

The Irish Planning Institute
Louise McGauran

Philip Jones

Ciaran Treacy

Rachel Kenny

Wednesday 23 July 2003

The Irish Farmers’ Association
John Dillon

Michael Berkery

Francis Fanning

Jim Devlin

Educate Together
Jane McCarthy
Paul Rowe

Chartered Institute of Building
Kevin Sheridan

Irish Uplands Forum
Adrian Phillips
Joss Lynam

The Irish Landowners’ Organisation Limited
Roderic O’Connor
John P Maxwell

The Green Party
Deirdre de Burca
Dan Boyle TD

Irish Home Builders Association and Construction Industry
Federation

Noel O’Connor

Jim Wood

Ciaran Ryan

Matt Gallagher

Liam Kelleher

An Taisce
Michael Smith
Sinéad Dullaghan

Farmers and Property Owners’ Association
(Wicklow Uplands) Limited

Edmond Kenny

John Hamilton

Sean Byrne

14
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A number of individuals and organisations that wished to appear
before the committee but that could not do so in July were
accommodated by the committee in meetings it arranged in its
offices in Phoenix House, Dublin 2. The schedule of these
meetings was as follows:

Tuesday 16 September 2003

Simon Communities of Ireland
Conor Hickey
Noeleen Hartigan

John Fitzgibbon
Ground Rents and other issues

Irish Creamery Milk Suppliers’ Association
Jackie Cahill

Tommy Cooke

Lorcan McCabe

John Enright

Irish Council for Civil Liberties
Aisling Reidy

Wednesday 17 September 2003

William K Nowlan

Chartered Surveyor, Town Planner, Management Consultant and
a member of the Valuation Tribunal

William K Nowlan

Kevin Nowlan

Tom Dunne

Head of School of Real Estate and Construction Economics
Faculty of the Built Environment

Dublin Institute of Technology

Threshold
Aideen Hayden
Lillian Buchanan
Patrick Burke
Dr P J Drudy

Tuesday 23 September 2003

Railway Procurement Agency
Frank Allen

Conleth Bradley BL

Darragh Byrne

Una Henshaw

National Roads Authority
Michael Tobin
Peter Corcoran
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Barbato Borza

Owner of a commercial premises who experienced difficulties
with the compulsory purchase order procedure.

Barbato Borza

Patricia Higgins

The School of Philosophy and Economic Science
George Campbell

John McGrath
Owner of a private residence who experience difficulties with
the compulsory purchase order procedure

Royal Town Planning Institute
Kieran Kennedy

In carrying out its study the committee was able to draw on the
expertise of the following: Gerard Hogan SC, BCL, LLM (NUD),
LLM (Penn), MA, Barrister, Fellow of Trinity College Dublin, joint
editor of The Irish Constitution (J.M. Kelly); Tom Dunne,
Chartered Surveyor, Fellow of the Society of Chartered
Surveyors, Fellow of the Royal Society of Chartered Surveyors,
Fellow of the Irish Auctioneers and Valuers Institute, Head of
the School of Real Estate and Construction Economics, Faculty
of the Built Environment, Dublin Institute of Technology; and
Terry Prendergast, Lecturer in Planning, Faculty of the Built
Environment, Dublin Institute of Technology. The committee
acknowledges the value to it of having available such a
consultative resource when it was pursuing its analysis and
arriving at its recommendations

The committee appreciates the generosity and forbearance of
the staff of the Houses of the Oireachtas who, at little notice
and at a time when many other committees of the Oireachtas
were pressing to complete their work before the summer
recess, undertook the extra substantial burden involved in the
committee’s public hearings: Kieran Coughlan, Clerk of the
Dail, Deirdre Lane, Clerk of the Seanad, Paul Conway, the
Superintendent of the House, Patricia Doran, who acted as
Clerk of the Joint Committee, Alan Murphy, who directed

the filming of the hearings, and Anne Robinson, the Editor of
Debates. The committee is most grateful to Art O’Leary, Director
of Committees, who made a committee room in Leinster House
available for the hearings.



Article 40.3.2° provides as
Jfollows:

2° The State shall, in
particular, by its laws protect
as best it may from unjust
attack and, in the case of
injustice done, vindicate the
life, person, good name, and
property rights of every citizen.

Article 43 provides as
Jfollows:

1 1° The State
acknowledges that
man, in virtue of bis
rational being, bas the
natural right,
antecedent to positive
law, to the private
ownership of external
goods.
2° The State
accordingly guarantees
to pass no law
attempting to abolish
the right of private
ownership or the
general right to
transfer, bequeath, and
inberit property.

2 1° The State recognises,
however, that the
exercise of the rights
mentioned in the
Jforegoing provisions of
this Article ought, in
civil society, to be
regulated by the
principles of social
Justice.
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Chapter 1
Property rights — the constitutional balance

Introduction

In February 2000 the Taoiseach wrote to the then chairman of the
All-Party Oireachtas Committee on the Constitution (Deputy Brian
Lenihan) in which he asked the committee to consider the present
constitutional provisions in respect of property rights and
specifically the necessity for up-dating those provisions which
pertain to planning controls and infrastructural development. In
effect, therefore, the committee was asked to traverse much of the
ground covered by the Report of the Committee on the Price of
Building Land in 1973 (‘the Kenny Report’) and to examine afresh
the question of whether the Constitution imposes unnecessary
impediments to legislation which would either control or otherwise
regulate the price of building land on the one hand or which
would seek to eliminate many of the obstacles to the speedy roll-
out of major infrastructural projects on the other hand.

In this context, the committee considers that its principal function is
to examine the property rights provisions of the Constitution
generally (albeit principally from the standpoint of the planning
and development process) and to express a view on whether, as
commonly perceived, they are weighted too heavily in favour of
the individual. In this regard, the committee proposes to examine
the recommendations of the Report of Constitution Review Group.'
As part of these deliberations, the committee proposes to consider
whether legislation which sought to impose controls on the price of
building land would survive constitutional challenge and, in
particular, could the key recommendation of the Kenny Report —
namely, that local authorities should be empowered compulsorily
to acquire land in designated areas at existing use value plus 25% —
be safely enacted in the knowledge that it was likely to survive
constitutional challenge.

Many of the submissions received by the committee sought
fundamental reform of the entire system of the compulsory
purchase of land and the compensation rules associated therewith.
The system traces its origin to the Lands Clauses Consolidation Act
1845 and a patchwork of other Victorian legislation which
conferred on each householder the right to connect up to the
public water? and sewage systems.’ The compensation rules

1 Pn. 2632 (19906).
2 Waterworks Clauses Act 1847, section 53.
3 Public Health (Ireland) Act 1878, section 27.



2° The State,
accordingly, may as
occasion requires
delimit by law the
exercise of the said
rights with a view to
reconciling their
exercise with the
exigencies of the
common good.
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originally contained in the 1845 Act were designed in an era when
the concept of statutory land zoning and planning permission was
unknown and the need for compulsory acquisition of lands
(railways aside) was nothing as pressing. It is not surprising,
therefore, that these statutory rules reflected the idea that a
landowner should receive compensation where he was denied the
right to do as he pleased with his property. In the intervening
period since the 1845 Act the compensation rules have been
eroded somewhat by a series of statutory provisions, most notably
when the first comprehensive system of planning legislation was
enacted via the Local Government (Planning and Development)
Act 1963. For the first time a comprehensive system of planning
control was superimposed on all land and with it the idea that a
refusal of planning permission because a particular development
would be injurious to the public interest or contrary to the proper
planning and development of an area would not necessarily attract
compensation. These rules were re-enacted with modifications
most recently in the Second, Third, Fourth and Fifth Schedules

of the Planning and Development Act 2000. But while it must be
acknowledged that, naturally, a landowner must, in principle at
least, receive full open market compensation of the existing use
value of the lands for the compulsory acquisition of his lands, it
does not necessarily follow that a/l aspects of the compensation
and compulsory acquisition — whose fundamental features, after all,
long predate the enactment of the Constitution — are
constitutionally required.

Some submissions argued for the inclusion of justiciable socio-
economic rights (such as the right to housing and shelter) in the
Constitution. Notable among the submissions were those from
CORI Justice Commission, Jerome Connolly (Human Rights
Consultant), Focus Ireland, Irish Council for Civil Liberties, Irish
Traveller Movement and Pavee Point, Simon Communities of
Ireland, Threshold, and Professor Gerry Whyte. At present, with
the exception of the right to free primary education in Article 42,
the only justiciable rights contained in the Constitution are
traditional civil and political rights (right to liberty, free speech
etc.). The committee agrees that the question of socio-economic
rights is one which merits extensive debate. It bears upon a
fundamental constitutional issue — the separation of the powers
of government. Professor Gerry Whyte, in his written submission
to the committee, in dealing with the right to shelter, outlined the
current position in regard to socio-economic rights.

Until relatively recently, the most controversial aspect of the
current debate about the inclusion of socio-economic rights
within the Constitution was whether the courts should play
any role in recognising such rights. That issue was decisively
resolved by the Supreme Court in 2001 when the court held
in two cases, Sinnott v Minister for Education and TD v
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Minister for Education, that judges are precluded by the
doctrine of separation of powers from becoming involved in
issues of distributive justice, i.e. issues involving the
allocation of public resources. The court also expressed
concern about the spectre of an unelected judiciary usurping
the function of a democratically accountable parliament and
executive; about the lack of expertise that judges have when
it comes to socio-economic issues; and about the unsuitability
of existing court practices and procedures for dealing with
issues of policy.

Professor Whyte goes on to argue cogently in his submission
that ‘all of these objections to judicial recognition of implied
socio-economic rights can be countered’.

The committee feels that the issue should be discussed in the
round through an examination of all the socio-economic rights that
have been proposed rather than the single one of shelter. It has
decided, therefore, to examine social and affordable housing in
terms of legislative but not constitutional provision. It will discuss
the question of whether the Constitution ought to include
justiciable socio-economic rights in a later report.

Conclusion

The committee does not propose to consider the issue of socio-
economic rights in this report, but will defer consideration of this
to a later report.

The committee received a few submissions relating to moveable
property but decided to concentrate on the vast and complex issues
relating to real property.

In Appendix Three we present a broad selection of the written
submissions made to the committee. Many expressed views about
constitutional and legal issues in the course of their presentations.
Notable among these was the submission from the Law Reform
Committee of the Law Society.

The committee first proposes to set out the salient developments so
far as the constitutional law and jurisprudence is concerned.

Constitution of the Irish Free State 1922

The Constitution of the Irish Free State of 1922 contained no
general provisions dealing with property rights. However, Article 8
of the 1922 Constitution did contain specific constitutional
guarantees dealing with the property of religious denominations
and educational institutions. Article 8 reflected an obligation
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contained in Article 16 of the Anglo-Irish Treaty of 1921 and a
similar provision had been contained in section 5 of the
Government of Ireland Act 1920. Indeed, provisions of this kind
had been first contained in the Government of Ireland Bill 1886.

It will thus be seen from this context that the object of Article 8
was not to protect property as a thing in itself, but was rather part
of a package designed, in particular, to protect minority churches
and educational establishments from the threat of oppression at
the hands of the majority. Article 44.2.6° of the present Constitution
now provides:

The property of any religious denomination or any educational
institution shall not be diverted save for necessary works of
public utility and on payment of compensation.

Although this provision is slightly re-cast from the earlier Article 8,
it respects the substance of the earlier guarantee.

Although the threat of oppressive treatment of minority churches
(insofar as it ever historically existed) has vanished, Article 44.2.6°
remains unaltered. Its retention in its present form may be regarded
by some as salutary, but several parties who made submissions to
the committee drew attention to the practical difficulties which this
provision has created. The committee proposes to consider Article
44.2.6° in conjunction with the other constitutional provisions
dealing with the protection of property rights.

Article 40.3.2° and Article 43 of the Constitution

The Constitution of 1937 was notable in that it contained two
separate provisions dealing with the right to property. Article
40.3.2° and Article 43. Article 40.3 provides:

1. The State guarantees in its laws to respect, and, so far as
practicable, by its laws to defend and vindicate the personal
rights of the citizen.

2. The State shall, in particular, by its laws protect as best

it may from unjust attack and, in the case of injustice done,
vindicate the life, person, good name and property rights of
every citizen.

Article 40.3.2 is thus, therefore, directed at the personal and
individual rights of citizens and among the rights expressly so
protected is the right to property. Article 43 on the other hand is
exclusively concerned with the right to property:

4 See generally Jaconelli, ‘Human Rights and Home Rule’ (1990-1992) 25-27 Irish
Jurist 181.
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1 1° The State acknowledges that man, in virtue of his

rational being, has the natural right, antecedent to positive
law, to the private ownership of external goods.

2° The State accordingly guarantees to pass no law
attempting to abolish the right of private ownership or the
general right to transfer, bequeath, and inherit property.

2 1° The State recognises, however, that the exercise of the

rights mentioned in the foregoing provisions of this Article
ought, in civil society, to be regulated by the principles of
social justice.

2° The State, accordingly, may as occasion requires delimit
by law the exercise of the said rights with a view to
reconciling their exercise with the exigencies of the
common good.

The existence of these two separate constitutional provisions has
caused the courts considerable difficulties over the decades. In the
end, however, the courts have concluded that the two provisions
inform each other ‘so that both have to be taken into account when
considering constitutional protection of property rights” But this is
not the only difficulty created by these provisions. As the
Constitution Review Group observed:

the language of Article 43 is particularly unhappy. Several
commentators have drawn attention to the contrast between
Article 43.1 and Article 43.2. In a famous dictum, Wheare
contrasted the stress placed on the right of private property
in Article 43.1 — ‘calculated to lift up the heart of the most
old-fashioned capitalist’ — with that placed on the principles
of social justice and the exigencies of common good in
Article 43.2 — ‘the Constitution of [former] Jugoslavia hardly
goes further than this.” It was, he said, a classic example of
giving a right on the one hand and taking it back on the
other: see Modern Constitutions (Oxford, 1966) at p. 63. In
addition, Mr Justice Keane has spoken of the ‘unattractive
language’ and ‘tortured syntax’ of Article 43: see ‘Land Use,
Compensation and the Community’ (1983) 18 Irish Jurist 23.

The Review Group added that another difficulty was that these
provisions were

particularly open to subjective judicial appraisal, with
phrases such as ‘unjust attack’, ‘principles of social justice’
and ‘reconciling’ the exercise of property rights ‘with the
exigencies of the common good. ©

5
6

Kelly, The Irish Constitution (Dublin, 2003) at 1978.
Cafolla v. O'Malley [1985] IR 486.
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Despite these difficulties, it is important not to lose sight of the fact
that a significant majority of constitutional challenges in the area of
property rights fail. Contemporary cases where such claims have
been rejected include restrictions on the use of gaming machines;’
control of land use on which national monuments are situated;®
domestic regulations dealing with the superlevy regime on milk
production;” challenges to the taxi licensing regime affecting the
capital value of a taxi plate’® and the operation of the ‘red zones’
adjacent to airports which may have the effect of significantly
impairing the right of landowners to obtain planning permission for
development underneath aircraft flightpaths.!' Moreover, the right
of the Oireachtas to impose restrictions on the right to property in
the public interest is by now well established and much of the
subjectivity and uncertainty of the relevant constitutional provisions
has been tempered on the one hand by the evolution of the
proportionality doctrine and by the emergence of relatively settled
case-law on the other.

Early case-law

The early case-law created considerable difficulties and
uncertainties, not least the total difference in emphasis between
the Supreme Court decisions in the Sinn Féin Funds case in 1947
as compared with the subsequent decision in Attorney General v
Southern Industrial Trust Ltd. (1960).

In the Sinn Féin Funds case, Buckley v Attorney General?, the
principal plaintiff was the president of Sinn Féin. Her party had
claimed ownership of certain funds deposited by the former
trustees of Sinn Féin after the Civil War split, but in an effort to
forestall such a court application, the Oireachtas enacted the Sinn
Féin Funds Act 1947. This Act purported to direct the High Court to
dismiss the action which was then pending, to confiscate the funds
without compensation and to transfer the monies to a charitable
board which would then proceed to distribute it to veterans of the
War of Independence. Not surprisingly, the Supreme Court held this
legislation to be unconstitutional on the ground that it violated the
separation of powers. The Court, however, also rejected out of
hand the suggestion that the property rights guarantees did not
confer any enforceable or justiciable rights.

In Southern Industrial Trust, on the other hand, the Court upheld
the constitutionality of legislation that permitted the forfeiture
without compensation of a motor vehicle which, unbeknown to
the unsuspecting motor leasing company that had leased it, had

Cafolla v. O'Malley [1985] IR 486.
O’Callaghan v. Commissioners for Public Works [1985] ILRM 3064.
Maber v. Minister for Agriculture & Food [2001] 2 IR 139.
0 Hempenstall v. Minister for Environment [1994] 2 IR 20; Gorman v. Minister for
Environment (No.2 ) [2001] 2 IR 414.
11 Liddy v. Minister for Public Enterprise [2004] 1 ILRM 9.
12 [1950] IR 67.

= \O 0 I
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subsequently been used by the lessee as a vehicle for cross-border
smuggling. The Court’s conclusions and its reasoning seemed totally
at odds with the earlier decision in Buckley. It is, perhaps, not
altogether surprising that the reasoning in Southern Industrial Trust
has subsequently been disapproved.'?

The constitutionality of this system of restricting compensation
was upheld by Kenny J in Central Dublin Development Association
Ltd v Attorney General,'* albeit in a context where he considered
(a) that the restrictions on the grant of compensation were not as
restricted as the plaintiff had suggested and (b) that if the plaintiff’s
arguments on the constitutional issue were correct, many statutory
restrictions on the right to property — he particularly instanced

the Rent Restrictions Acts — would be unconstitutional.'> While
preferring the analysis contained in Sinn Féin Funds to that of
Southern Industrial Trust — he saw these two Supreme Court
decisions as mutually inconsistent — he nevertheless upheld the
constitutionality of the legislation:

Town and regional planning is an attempt to reconcile the
exercise of property rights with the demands of the common
good and [Part IV of the 1963 Act] defends and vindicates as
far as practicable the rights of the citizen and is not an unjust
attack on their property rights.

Such was the state of constitutional law prior to the publication of
the Kenny Report (see Appendix 4).'°

Kenny Report

In 1971 Mr Justice Kenny was asked by the Minister for Local
Government to chair the Committee on the Price of Building Land
and that committee ultimately reported in March 1973. The
committee was appointed against a backdrop of significant
increases in the value of agricultural land adjoining urban areas.
These lands acquired value in part because of the public provision
of services which made them then suitable for housing
development. The committee was thus asked to suggest measures
for controlling the price of land required for housing and other
development and for ensuring that some or all of the increase in
the value of development that was attributable to the decisions or
operations of public bodies could be secured for the benefit of the
community, ie, the element of ‘betterment’ that arose from works

13 See, e.g., the comments of O’Higgins CJ in Blake v. Attorney General [1982] IR 241
and those of Keane CJ in GM v. Murphy [2001] 4 IR 113.

14 (1975) 109 ILTR 69. (The case was decided in 1969, but belatedly reported).

15 Thus, Kenny J acknowledged that the power to make a development plan would:
necessarily decrease the value of some property, but I do not think that the
Constitution requires that compensation should be paid for this as it is not an
attack on property rights. If this argument were correct, many owners of
houses would have been entitled to be paid compensation when the Rent
Restrictions Act 1946 was passed.

16 Report of the Committee on the Price of Building Land (Prl. 3632).
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(such as the provision of roads, drainage etc.) of local authorities
and state bodies to such lands.

The principal conclusion of the majority (which included Judge
Kenny) was in the following terms:

Our proposal is not that a local authority should have the
power to acquire land anywhere at a price below its market
value. It is that a court should be authorised to operate a
form of price control in designated areas. In that sense the
proposal involves a delimitation of property rights but one
which is no more restrictive than other forms of price
control. We believe that the limitation is not unjust because
the landowners in question have done nothing to give the
land its enhanced value and the community which has
brought about this increased value [through the provision
of these additional services] should get the benefit of it."”

The committee had previously recommended that a local authority
should have the power to acquire lands contained within a
designated area and compensation would be assessed by the

High Court and ‘would be the existing use value at the date of the
application to assess the compensation plus 25% of it."'® This report
was, however, delivered against this uncertain background and a
paucity of relevant case-law. Nevertheless, the majority — having
reviewed cases such as Sinn Féin Funds and Central Dublin
Development — concluded that such a proposal would not be found
to be unconstitutional. In the light of subsequent developments, the
following passage may be regarded as especially noteworthy:

The Constitution does not give to each citizen the right to get
the full market price for any of his property which he
decides to sell. If it did, then all price controls would be
repugnant to the Constitution and we are convinced that this
is not the law. Moreover, if each citizen has the right to get
the full market price for any part of his property which he
decides to sell, each owner of house property must have the
right to get the full market rent for it when he lets it. But if
this is the law, the Rent Restrictions Acts and the Landlord
and Tenant Acts, both of which regulate the amount of rent
which a landlord may lawfully get for some types of property
and which, in effect, prevent him from realising the full
market price on sale of property by giving privileges to
tenants, are repugnant to the Constitution. Nobody bas ever
suggested this in the thousands of cases under those Acts
which have come before the courts."

17 Para. 93 of the report.
18 Para. 85 of the report.
19 At page 47 of the report. Emphasis supplied.
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Of course, some eight years later, in Blake v. Attorney General, the
Supreme Court held those self-same Rent Restrictions Acts
unconstitutional. Whether it was for this or other reasons, the
conclusions of the Kenny Report were never acted upon. Writing in
1984, the then Government backbencher and leading constitutional
scholar, John Kelly TD, noted that

...the official view, strengthened certainly by the outcome of
the litigation about rent control legislation [Blake v Attorney
Generall, is that statutory restriction of the free market price
in such a context would be constitutionally fragile.”

Writing at about the same time, the present Chief Justice
acknowledged that the prospects of the majority recommendations
in the Kenny Report ‘now surviving the constitutional process in
the courts seem distinctly less promising.” Keane J was also careful
to note, however, that:

There are, of course, significant differences between the
legislation [proposed in the Kenny Report] and the Rent Acts.
The latter code sought to protect an admittedly vulnerable
group in society — the tenants — at the expense of another
group — the landlords — in an unjust and arbitrary fashion
without any provision for compensation......... Given that the
Rent Acts were in their origin temporary legislation designed
to deal with emergency conditions, the legislature may
readily be acquitted of any conscious act of injustice. The
more glaring injustices only became obvious with the passage
of time and the emergence of different social conditions.?!

A critical question for the committee, however, is whether the
conclusions of the Kenny Report are still valid in view of the
constitutional jurisprudence which followed in the subsequent thirty
years. We propose, however, to defer consideration of this question
until we have further reviewed the case-law and further legislative
developments in 1990 and 2000.

Case-law of the 1980s

While the Kenny Report may have been handicapped by a paucity
of case-law on the topic, the 1980s witnessed a significant increase
in litigation in this area. In Blake v Attorney General ** the Supreme
Court held that the Rent Restrictions Acts 1946-1967 were

20 Kelly, The Irish Constitution (2nd edition, 1984) at 659. Cf. also the views of the
Legal Adviser to the Minister for the Environment reproduced in the Report of the
Joint Oireachtas Committee on Building Land (1985):

The rights [in] Article 40 are very strongly stated and I am satisfied that this
proposal of the Kenny Report would have little chance of surviving a
constitutional challenge in the courts based on the argument that it would
amount to an unjust attack on the landowners’ property right. This opinion is
strengthened by the views of the Supreme Court in the recent cases [Blake
v. Attorney Generall on the constitutionality of the Rent Restrictions Acts.

21 ‘Land use, Compensation and the Community’ (1983) 18 Irish Jurist 23, 30.

22 [1982] IR 117.
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unconstitutional. The court departed from the earlier decision in
Southern Industrial Trust, stressing that the legislation in question
here was arbitrary and unfair: rents had been fixed at absurdly
low levels, no allowance had been made for inflation and no
regard was had to the means or income levels of either landlords
or tenants. This was followed by decisions such as Brennan v
Attorney General ® (where a system of rates for farmers based on
arbitrary factors such as the value of crops the land in question had
produced in the 1850s was found to be unconstitutional) and
Gormley v Electricity Supply Board*' (where the absence of a system
of enforceable compensation to the landowner for works done on
his or property by the ESB was found to be unconstitutional).

On one view, these decisions suggested a more maximalist
approach to the issue of property rights. But, in reality, these were
cases where the anomalous character of the legislation in question
in each case had led the courts to hold that the plaintiff’s property
rights had been violated. It must also be recalled that in other cases
from this period the courts had drawn attention to the fact that the
property rights provisions were far from absolute and that, in some
cases, even far-reaching interferences with such rights could be
justified by reference to the common good. Thus, in Cafolla v
O’Malley” Costello J had expressed the view that restrictions
reasonably required by the exigencies of the common good could
not amount to an unjust attack on property rights, and listed as
examples of such legitimate restrictions laws prohibiting fishermen
from fishing at certain times and limiting the nature and size of the
catch; restrictions on the hours of trading in licensed premises; and
laws regulating the prices at which goods could be sold or services
remunerated. On appeal, the Supreme Court endorsed this
approach saying

such restrictions would not be an unjust attack on the
plaintiff’s property rights when they were so clearly imposed
with due regard to the exigencies of the common good.?

In O 'Callaghan v Commissioners of Public Works?*’ the Supreme
Court held that Article 43 did more than merely institutionalise
private property; it also authorised the state in certain circumstances
to regulate the exercise of property rights and had to be read in
conjunction with Article 40.3, when the question of unjust attack on
the property rights of the citizen was in issue, so as to give effect,
so far as possible, to both provisions. In this case, the National
Monuments Act 1930, as amended, was held to be justified in terms
of the common good; and furthermore, as it was neither arbitrary
nor selective, it did not constitute an unjust attack on the plaintift’s

23 [1984] ILRM 255.
24 [1985] IR 129.

25 [1985] IR 486.

26 [1985] IR 486 at p 500.
27 [1985] ILRM 364.
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property-rights. A similar theme may be detected in the judgment
of the Supreme Court in Madigan v Attorney General ®® where the
constitutionality of the residential property tax on private dwellings
created by the Finance Act 1983 was under challenge. Here
O’Higgins CJ said that tax measures which necessarily interfere
with citizens’ property rights

cannot be challenged as being unjust on that account, if what
has been done can be regarded as action by the State in
accordance with the principles of social justice and having
regard to the exigencies of the common good as envisaged
by Article 43.2.%

Penultimately, in In re Article 26 and the Employment Equality Bill
1996 the Supreme Court, asked to rule on, inter alia, the
constitutionality of provisions in the Bill requiring employers to
provide appropriate facilities for employees with disabilities,
admittedly began with a re-statement of the distinction between
Article 43 and Article 40.3 as stated in Blake v Attorney General*'
but then proceeded to consider whether the legislative provisions,
which did not allow for the payment of compensation to
employers, were consistent with the requirements of social justice
within the meaning of Article 43.2.1°.

The Supreme Court began its reasoning on this issue by accepting
that the proposed legislation restricted a property right, the right to
carry on a business and earn a livelihood, and that it was enacted
by the Oireachtas in an attempt to secure a specific aspect of the
common good, namely, the promotion of equality in the workplace
between workers with disability and other workers. What remained
for the Court to decide was whether the manner in which it was
proposed to restrict the employers’ property rights constituted an
unjust attack on such rights. In deciding whether the failure of the
Bill to provide for compensation amounted to an unjust attack on
property rights, the Court considered that it should have regard to
whether the restriction on property rights was consistent with the
requirements of ‘social justice’ within the meaning of Article 43.2.1°.
The Court continued:

In reading Article 43 of the Constitution it is important to
stress the significance of the word ‘accordingly’ which
appears in Article 43, s.2, sub-section 2. It is because the
rights of private property ‘ought’ in civil society to be
regulated by ‘the principles of social justice’ that the state
may, as occasion requires, delimit their exercise with a view
to reconciling it with the ‘exigencies of the common good’. It
is because such a delimitation, to be valid, must be not only

28 [1986] ILRM 136.

29 [1986] ILRM 136 at 161.
30 [1997] 2 IR 321.

31 [1982] IR 117.
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reconcilable with the exigencies of the common good but also
with the principles of social justice that it cannot be an unjust
attack on a citizen’s private property pursuant to the provisions
of Article 40, s.3 of the Constitution (see judgment of Walsh J
in Dreber v Irish Land Commission [1984] ILRM 94).%

It must be acknowledged, however, that the reasoning in this case
stands out as the most pro-property rights decision of recent years.
It is, perhaps, one of the few instances where a legislative measure
was found to be unconstitutional on this ground where the
arbitrary or unfair character of the impugned legislation was not
self-evident.

Emergence of Proportionality Doctrine during the 1990s

The 1990s also witnessed significant litigation in this area. The
major doctrinal development was the endorsement by the courts

of the principle of proportionality. In other words, legislation which
sought to curb or restrict a constitutional right in the public interest
would only be upheld where, in the words of Costello P in Heaney
v Ireland >

The objective of the impugned provision must be of

sufficient importance to warrant overriding a constitutionally

protected right. It must relate to concerns pressing and

substantial in a free and democratic society. The means

chosen must pass a proportionality test. They must:

(a) be rationally connected to the objective and not be
arbitrary, unfair or based on irrational considerations,

(b) impair the right as little as possible, and

(©) be such that their effects on rights are proportional to the
objective.?

This doctrine has proved to be enormously influential in the realm
of property rights. It has, moreover, proved an objective template
whereby the constitutionality of legislation restricting or abridging
property rights can be evaluated. The modern case-law
demonstrates that provided the essence or core of the right in
question is respected and that the legislation is based on rational
considerations, then in principle the Oireachtas enjoys a wide
‘margin of appreciation’ in such matters, ie it enjoys a relatively
wide discretion as to the manner in which it chooses to regulate or
even restrict property rights.

Implications of the Supreme Court decision in the Planning and
Development Bill in 2000

Perhaps the most critical issue confronting the committee is
whether a landowner denied planning permission in respect of a
proposed development which would have involved a change in

32 [1997] 2 IR 321 at p367.
33 [1994] 3 IR 593.
34 [1994] 3 IR 593 at 607.
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existing land use can claim that he is constitutionally entitled to
compensation. In other words, adopting the lexicon of US
constitutional law, can the landowner maintain that the denial of
such permission amounts to a ‘taking’ of property by the state for
which compensation is constitutionally required. We must stress
here that the committee is concerned at this point solely with the
question of whether this is constitutionally required and not with
the question of whether compensation is at present payable under
the applicable statutory regime.

This issue was at the heart of the decision of the Supreme Court in
Re Planning and Development Bill 1999.%> The overall significance
of this decision is that it sets out the balance to be struck between
the protection of property rights on the one hand and the common
good in regulating or restricting property rights on the other. The
judgment of Keane CJ sets out in comprehensive detail the
applicable principles:

There can be no doubt that a person who is compulsorily
deprived of his or her property in the interests of the
common good should normally be fully compensated at a
level equivalent to at least the market value of the acquired
property. As Walsh J pointed out [in Dreber v Irish Land
Comimission], even that may not be a sufficient measure of
compensation in some cases: hence the additional elements
of compensation payable in compulsory acquisitions of land
effected under the Lands Clauses Consolidation Act as
determined under the Assessment of Land (Acquisition Of
Compensation) Act 1919 as subsequently amended, by virtue
of which the landowner is to be compensated, not merely for
the market value of his land, but also for such additional
elements of damage to him as disturbance, injurious affection
and severance.®

The Chief Justice went on to observe, however, that special
considerations obtained in the case of planning and land use
requirement:

There are, however, special considerations applicable in the
case of restrictions on the use of land imposed under
planning legislation, such as those now under consideration.
Under the Local Government (Planning and Development)
Act, 1963 proposed to be repealed and re-enacted with many
modifications by the Bill, where the value of an interest of
any person existing in land to which a planning decision
related was reduced, the person was entitled to be paid by
way of compensation the amount of such reduction of value
and, in the case of the occupier of the land, the damage Gf

35 [2000] 2 IR 360.
36 [2000] 2 IR 360 at 352.
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any) to his trade, business or profession carried out on the
land. This prima facie entitlement to compensation was,
however, severely curtailed in a number of respects and the
validity of these provisions in constitutional terms was
considered in detail by Kenny J in Central Dublin
Development Association v Attorney General. He rejected the
contention that such limitations constituted an arbitrary
confiscation of such rights: he said that a provision, in
particular circumstances envisaged by the legislation, that an
interference with one of the rights of property was not to be
the subject matter of compensation was not a breach of
Article 43 and did not fail to defend and vindicate the
personal rights of property. He also concluded that it was not
an unjust attack upon such rights.

Planning legislation of the nature now under consideration is
of general application and has been a feature of our law ever
since the enactment of the Town and Regional Planning Act,
1934, although it did not take its modern, comprehensive
form until the enactment of the 1963 Act. Every person who
acquires or inherits land takes it subject to any restrictions
which the general law of planning imposes on the use of the
property in the public interest. Inevitably, the fact that
permission for a particular type of development may not be
available for the land will, in certain circumstances,
depreciate the value in the open market of that land.
Conversely, where the person obtains a permission for a
particular development the value of the land in the open
market may be enhanced. As Finlay CJ observed in Pine
Valley Development Ltd v The Minister for the Environment
and the Attorney General:

What the Minister [for Local Government] was doing
when making his decision in 1977 to grant outline
planning permission to the then owner of these lands
was not intended as any form of delimitation or invasion
of the rights of the owners of those lands but was rather
intended as an enlargement and enhancement of those
rights.

The purchase of land for development purposes is
manifestly a major example of a speculative or risk
commercial enterprise. Changes in market values or
economic forces, changes in decisions of planning
authorities and the rescission of them, and many other
factors, indeed, may make the land more or less valuable
in the hands of its purchasers. [Emphasis added]*’

The Chief Justice continued:

37 [1987] IR 23 at 37.
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Decisions of the United States Supreme Court in this area are
of limited assistance, having regard to the significantly
different terms of the Fifth Amendment which simply
provides that: ‘Private property [shall not] be taken for public
use, without just compensation.’

However, it may be noted that in United States v Fuller 409
US 488, it was held that where the government had
‘condemned’ — ie sought to acquire compulsorily — certain
lands, the assessment of compensation could legitimately be
made on the basis that an element of the value of the land
arising from the availability of grazing permits in respect of
other land need not be taken into account. Rehnquist J
speaking for the court said:

These cases go far toward establishing the general
principle that the government as condemnor may not be
required to compensate a condemnee for elements of
value that the government has created, or that it might
have destroyed under the exercise of governmental
authority other than the power of eminent domain [ie
compulsory purchasel. If, as in Rands the government
need not pay for value that it could have acquired by
exercise of a servitude arising under the commerce
power, it would seem a fortiori that it need not
compensate for value that it could remove by revocation
of a permit for the use of lands that it owned outright.

In the present case, as a condition of obtaining a planning
permission for the development of lands for residential
purposes, the owner may be required to cede some part of
the enhanced value of the land deriving both from its zoning
for residential purposes and the grant of permission in order
to meet what is considered by the Oireachtas to be a
desirable social objective, namely the provision of affordable
housing and housing for persons in the special categories
and of integrated housing. Applying the tests proposed by
Costello J in Heaney v Ireland and subsequently endorsed by
this court, the court in the case of the present Bill is satisfied
that the scheme passes those tests. They are rationally
connected to an objective of sufficient importance to
warrant interference with a constitutionally protected right
and, given the serious social problems which they are
designed to meet, they undoubtedly relate to concerns
which, in a free and democratic society, should be regarded
as pressing and substantial. At the same time, the court is
satisfied that they impair those rights as little as possible

and their effects on those rights are proportionate to the
objectives sought to be attained.®

38 [2000] 2 IR 362 at 352-354.
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In this regard, the very important decision of the US Supreme Court
in Lucas v South Carolina Coastal Council® is also of assistance. In
this case the petitioner acquired two residential lots on a South
Carolina barrier island, intending to build single-family homes such
as those on the immediately adjacent parcels. At that time, Mr
Lucas’s lots were not subject to the state’s coastal zone building
permit requirements. In 1988, however, the state legislature enacted
the Beachfront Management Act, which barred Lucas from erecting
any permanent habitable structures on his parcels of land. The state
trial court found that the ban rendered Lucas’s parcels ‘valueless,’
and awarded compensation on the basis that the regulations
amounted to a ‘taking’ of property without compensation contrary
to the Fifth Amendment.

The US Supreme Court held that regulations that deny the property
owner all ‘economically viable use of his land’ constitute one of
the discrete categories of regulatory deprivations that require
compensation without the usual case-specific inquiry into the
public interest advanced in support of the restraint. Scalia J then
articulated a most important exception to that principle which is

of crucial relevance in the present case:

Where the state seeks to sustain regulation that deprives land
of all economically beneficial use, we think it may resist
compensation only if the logically antecedent inquiry into

the nature of the owner’s estate shows that the proscribed use
interests were not part of his title to begin with. This accords,
we think, with our ‘takings’ jurisprudence, which has
traditionally been guided by the understandings of our
citizens regarding the content of, and the state’s power over,
the ‘bundle of rights’ that they acquire when they obtain title
to property. It seems to us that the property owner necessarily
expects the uses of his property to be restricted, from time to
time, by various measures newly enacted by the state in
legitimate exercise of its police powers; as long recognized,
some values are enjoyed under an implied limitation, and
must yield to the police power. And in the case of personal
property, by reason of the state’s traditionally high degree of
control over commercial dealings, he ought to be aware of
the possibility that new regulation might even render his
property economically worthless (at least if the property’s only
economically productive use is sale or manufacture for
sale)..... In the case of land, however, we think the notion
pressed by the council that title is somehow held subject to
the ‘implied limitation’ that the state may subsequently
eliminate all economically valuable use is inconsistent with
the historical compact recorded in the Takings Clause that has
become part of our constitutional culture.®

39 505 US 1003 (1992).
40 505 US 1003 at 1028.
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Scalia J then went on to spell out the implications of this in
practice:

On this analysis, the owner of a lakebed, for example,
would not be entitled to compensation when he is denied
the requisite permit to engage in a landfilling operation that
would have the effect of flooding others’ land. Nor the
corporate owner of a nuclear generating plant, when it is
directed to remove all improvements from its land upon
discovery that the plant sits astride an earthquake fault. Such
regulatory action may well have the effect of eliminating the
land’s only economically productive use, but it does not
proscribe a productive use that was previously permissible
under relevant property and nuisance principles. The use

of these properties for what are now expressly prohibited
purposes was always unlawful, and (subject to other
constitutional limitations) it was open to the state at any
point to make the implication of those background principles
of nuisance and property law explicit...... this recognition
that the Takings Clause does not require compensation
when an owner is barred from putting land to a use that is
proscribed by those ‘existing rules or understandings’ is surely
unexceptional. When, however, a regulation that declares ‘off
limits” all economically productive or beneficial uses of land
goes beyond what the relevant background principles would
dictate, compensation must be paid to sustain it.*!

This case is of very considerable assistance, since it demonstrates
that a property owner cannot claim compensation in respect of
land uses not at present permitted either by the general law of
nuisance or (even more critically) in respect of which planning
permission would be required.* Thus, the reasoning in cases such
as Pine Valley, Planning and Development Bill and Lucas all
demonstrate a landowner cannot claim that he is constitutionally
entitled to compensation where he is denied permission to change
an existing land use.

Representative of Chadwick and Goff v Fingal County Council
This issue was also more recently considered by O’Neill J in
Representative of Chadwick and Goff v Fingal County Council.®
In this hugely important decision the property arbitrator stated the
following question for the opinion of the High Court:

Am T correct in holding that upon the true construction of
section 63 of the Lands Clauses Consolidation Act 1845, the

41 505 US 1003 at 1030-1031.

42 The critical point of detail here is that at the time Lucas acquired the lands the
lands were not subject to any zoning or planning restrictions and his proposed
use (e, the construction of houses adjacent to a beach) was consistent with
existing use of those lands.

43 High Court, 17 October 2003.
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compensation for injurious affection to the lands retained by
the claimants, caused by the carrying out of the works and
subsequent use of the motorway, is limited to injurious
affection caused by such works on and such use of, the land
actually acquired from the claimants?

In this case the council was empowered to construct a motorway
from the existing M1 at the airport to the Balbriggan bypass and in
the process to acquire, inter alia, lands of the claimants. The
claimants are the owners of a property on the north side of
Malahide estuary. The property is comprised of a substantial three
storey eighteenth-century house (which was a listed building) on
approximately eighteen acres of land together with farm buildings
and a gate lodge.

For the purposes of carrying out the motorway scheme the
respondents compulsorily acquired from the claimants some 0.116
acres. This land was comprised in two plots at the eastern end of
the claimants’ land. No part of this land taken under the scheme
formed part of the carriageway of the new motorway. Instead the
land was used as part of the embankment leading up to the bridge
which spanned the Malahide estuary. The claimants’ residence was
some 200 metres from the carriageway of the motorway at its
closest point and 250 metres from the bridge abutment and it was
contended that the value of their property will be depreciated by
its proximity to the new motorway.

In their claim for compensation under section 63 of the Lands
Clauses Consolidation Act 1845, they claimed to be entitled to
recover the entire depreciation in value of their property as
‘injurious affection’ of their retained lands, caused by the exercise
by the respondent of their relevant statutory powers in carrying out
the motorway scheme. The council resisted this claim, contending
that any ‘injurious affection’ of the claimants’ retained lands was
limited to injury caused to those lands by such works as are carried
out on, and such user as takes place on the land actually taken
from the claimants, and as the land actually taken from the
claimants is used merely as a landscaped embankment, and not
being part of the carriageway of the motorway, the claimants’ claim
in respect of injurious affection is limited to such injury, if any, as is
caused by that limited use. The council insisted that such a claim
cannot extend to the depreciation of their property, caused by the
use of the two carriageways as a highway, which are constructed
on lands not taken from the claimants.

Section 63 of the Lands Clauses Consolidation Act 1845 provides
that:

In estimating the purchase money or compensation to be
paid by the promoters of the undertaking, in any of the cases
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aforesaid, regard shall be had by the justices, arbitrators, or
surveyors, as the case may be, not only to the value of the
land to be purchased or taken by the promoters of the
undertaking, but also to the damage, if any, to be sustained
by the owners of the land by reason of the severing of the
lands taken from the other lands of such owner, or otherwise
injuriously affecting such other lands by the exercise of the
powers of this or the special act, or any act incorporated
therewith.

It is, of course, also the case that, in principle at least, an adjoining
landowner the value of whose lands may be adversely affected by
the construction of a utility such as a motorway, but none of whose
lands have actually been acquired for this purpose, cannot recover
compensation for that loss. One of the issues in Chadwick was
whether the result ought to have been any different where some
part of the landowner’s property is acquired: is the landowner then
entitled to recover compensation in respect of any depreciation to
the retained portion of his lands by reason of the construction of
the road or public works in question. O’Neill J surveyed the English
case-law dealing with this aspect of the 1845 Act and concluded:.

I am equally satisfied that the rule which permits
compensation to a landowner from whom land has been
taken for injury caused by the user of the taken lands but
confined to the user on the taken lands is also rational, right
in principle and fair as being compensation in respect of

an actual wrong, ie trespass, and fair to the rest of the
community, in the sense that this is a separate injury to the
landowner from whom land is taken, which is not suffered
by the rest of the community who live in proximity to the
public undertaking but from whom no land is taken.

The judge next considered whether this interpretation was
consistent with the Constitution. O’Neill J concluded that it was:

The review and analysis of the authorities above in my view
reveals the position to be that the loss which they now seek
compensation for, namely the full depreciation of the value
of the property caused by the motorway scheme, is not a
loss which was ever a compensatable loss, in the sense that
the use of the land upon which the motorway is constructed
could not be said to have been an actionable wrong so far as
these claimants are concerned. Thus, the limitation of
compensation for injurious affection to that which is done
solely on the land taken does not deprive them of
compensation for something that they would otherwise have
been entitled to compensation for but for the intervention of
the relevant statute. Clearly they were entitled to be paid the
value of the land and the expenses or losses resulting from



THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION

30

the severance of the land taken from the retained land and
because what was done on their taken land and the
continuing user of it would but for the statute also be a
trespass, they were entitled to damages for that. But beyond
that at common-law they would have been entitled to no
more. Thus in my view under section 63 of the Act as
applied in this way, they are entitled to recover the full
amount of such loss as is visited on them by the compulsory
taking of their land but are not entitled to recover for the
additional claimed loss because that loss would not have
been recoverable at common law in any event.....Therefore
in my view the claimants have not demonstrated that they are
denied compensation for a compensatable loss, and in that
way that their rights under Article 43 have not been
infringed.

The reasoning in Chadwick also tends to underpin this analysis,
since it demonstrates that the extent of any statutory right to
compensation is circumscribed by the existing limitations (whether
statutory or common law) on the land use in question and that this
restriction on the right to compensation is not unconstitutional.

Implications of ECHR Article 1 of the First Protocol

Before considering in detail the implications of this case-law, it
remains to note that Article 1 of the First Protocol of the European
Convention of Human Rights guarantees the right to private property
in terms which is not, in substance, dissimilar to Article 40.3 and
Article 43. Certainly, the methodology applied by the Irish courts on
the one hand and the European Court on the other is very similar.*
Furthermore, the case-law of the European Court of Human Rights
on this topic is, in many ways, along the lines of modern Irish case-
law. Following the enactment of the European Convention of Human
Rights Act 2003, the Irish courts are now empowered to grant a
declaration of incompatibility with the Convention, so that, in any
event, domestic legislation abridging or restricting property rights
can be tested by reference to the guarantees in Article 1 of the First
Protocol of the European Convention.

Evolution of the system of compulsory purchase and the
compensation rules

The present system governing the compulsory acquisition of land
and the payment of compensation may be said to date from the
Lands Clauses Consolidation Act 1845. Following the enactment
of that Act, the compensation was assessed by a jury and the
compensation rules reflected the value of the land o the owner,
as distinct from its objective, market value. In addition, it was

44 See, e.g., the comments of Keane CJ in Re Planning and Development Bill 1999
[2000] 2 IR 360 at 3506.
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customary to add a figure of some 10% of the value to reflect the
fact that the land was compulsorily purchased.® In addition, section
63 of the 1845 Act — which is still in force — created a right to
compensation for severance and injurious affection. This section
provided that regard must be had in assessing compensation not
only to the value of the land, but also to the damage, if any, to be
sustained by the owner of the land taken from the other land of
such owner or otherwise injuriously affecting that other land by
reason of the exercise of statutory powers.

This system was radically altered by the Acquisition of Land
(Assessment of Compensation) Act 1919. The 1919 Act — which is
still in force and which remains one of the central pillars of the
modern compulsory acquisition system — abolished the assessment
of compensation by jurors and replaced it by one under which
compensation was determined by an arbitrator drawn from a panel
of property arbitrators.*® Section 2 of the 1919 Act also prescribed
six separate rules governing the assessment of compensation.
Although these rules have been added to over the years and the
additional rules have now been repealed and consolidated as the
compensation rules set out in the Schedules to the Planning and
Development Act 2000, the basic principle remains, namely, that
these rules reflect the basic principle that the value of the
compensation should reflect the open market price.

At the date of the enactment of the 1919 Act the system of town
planning and allied concepts such as the necessity for planning
permission and the making of development plans was still in its
infancy. In many ways, the compensation rules — despite significant
amendment and revision in the meantime, most notably by the
Local Government (Planning and Development) Act 1963 and the
Local Government (Planning and Development) Act 1990 — have
never quite come to terms with the advent of a strict system of
land use planning.

The Local Government (Planning and Development) Act 1963

The Local Government (Planning and Development) Act 1963 came
into force on 1 October 1964. For the first time, substantial legal
constraints were placed on the owners of development land so far
as their right to develop their land as they saw fit was concerned.
Significantly, the then existing land use compensation rules were
amended by the addition of ten new such rules. Section 56 of the
1963 Act reflected in part the new thinking that a developer was
not to be compensated where planning permission was refused in
respect of developments which consisted in the making ‘of any

45 Keane, The Law of Local Government in the Republic of Ireland (Dublin, 1982) at
203.

46 1919 Act, s 1. Rule 1 of the compensation rules also expressly prohibited the
practice of making an extra allowance to reflect the fact that the property had
been compulsorily acquired.
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material change in the use of any structures or other land’."’

In addition, section 56(1)(b) of the 1963 Act provided that
compensation would not be payable where development was
premature having regard to factors such as deficiencies in water or
sewage supply or road layout. Other statutory provisions similarly
permitted planning permission to be refused without compensation
in a range of circumstances, including that the proposed
development would be a traffic hazard® or endanger public health
or would ‘seriously injure the amenities or depreciate the value of

property in the vicinity’.

Local Government (Planning and Development) Act 1990

The Local Government (Planning and Development) Act 1990
represented the first major inroad into the scheme of compensation
established by the 1963 Act. The 1990 Act re-stated and extended
the rules for the determination of the amount of compensation; set
out the types of development in respect of which a refusal of
permission will not attract compensation and the reasons for the
refusal of permission which would exclude compensation. Just as
importantly, section 25 significantly restricted the right of a
landowner to connect to a sanitary authority sewer (particularly in
cases where such a development was regarded by a local authority
as premature) and section 26 provided that a dwelling house
‘which is an unauthorised structure or the use of which constitutes
an unauthorised use’ would not have the right to connect up to the
public water supply. Despite the concerns which had been voiced
in some quarters about the constitutionality of a measure such as
the 1990 Act which might restrict the entitlement of landowners to
compensation where planning permission was refused, so far as the
committee is aware, no plaintiff has come forward to contend that
any of the changes effected by the 1990 Act was unconstitutional.
While the committee does not for a moment suggest that this fact
alone is conclusive, it does provide some evidence that the
Oireachtas was too cautious in this area in the past.

Planning and Development Act 2000

The Local Government (Planning and Development) Act 1963 and
the Local Government (Planning and Development) Act 1990 were
repealed by the Planning and Development Act 2000. Part XII of
the 2000 Act and the Second to Fifth Schedules now re-state in
consolidated form the majority of the compensation rules and the
circumstances in which compensation is either payable or not
payable following the refusal of permission or the attachment of
conditions to planning permission.

47 Section 56(1)(a).
48 Section 56(1)(e).
49 Section 56(1).
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Are the conclusions of the Kenny Report still valid?

Against this complex background, the committee now returns to
the most central and critical question which it is required to
consider: do the conclusions of the Kenny Report remain valid? Of
course, the committee agrees with several submissions which make
the point that it is impossible to be definitive on this question. As
the Labour Party submission cogently argued:

Every opinion the all-party committee receives on this
question is, however, of necessity speculative. The only way
of finding out whether such proposals will survive
constitutional scrutiny is to incorporate them into legislation
and await the outcome of the constitutional challenge.>

Judged by contemporary case-law, it is nevertheless very difficult to
see why the recommendations contained in the Kenny Report
would not survive constitutional scrutiny. In the Planning and
Development Bill the Supreme Court held that the Oireachtas was
entitled to conclude that ‘the provision of affordable housing and
housing for persons in special categories and of integrated housing’
was rationally connected

to an objective of sufficient importance to warrant interference
with a constitutionally protected right and, given the serious
social problems which they are designed to meet, they
undoubtedly relate to concerns which, in a free and democratic
society, should be regarded as pressing and substantial.’!

By extension, therefore, the imposition of price controls on building
land would be regarded as an objective of social importance which
would warrant interfering with a constitutional right.

Existing land use plus 25%

There then remains the question of whether the Oireachtas has
respected the core of the constitutional right at issue. Here again it
is hard to see so far as the principal and controversial element of
the Kenny Report recommendations — namely, to place a cap on
the compensation payable by a local authority in respect of
acquired land at the existing use value plus 25% — that it does not
respect the core of the constitutional right to property. This is all
the more so given that it is clear from a range of subsequent cases
— Pine Valley, Planning and Development Bill and Chadwick and
Goff — that a landowner has no constitutional right to use his land
in a manner inconsistent with appropriate land use restrictions, so
that, in constitutional terms, the value of the land must be
measured prima facie by reference fo existing land use values.

50 At page 10 of the submission.
51 [2000] 2 IR 321 at 354.
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Moreover, contrary to what some have argued, this conclusion is not
at all affected by the decision in the Rent Restrictions Acts case, Blake
v Attorney General. That case did not decide that all forms of price
control were unconstitutional: all it decided was that the form of rent
control sanctioned by the Rent Restrictions Acts 1946-1967 was
unconstitutional. It must be recalled, however, that key elements of
the legislation which led to that finding included the arbitrary
selection of the properties which were to be subject to rent control;
the freezing of rents at wholly uneconomic levels without reference to
the means of either landlord or tenant and the fact that the landlord
was effectively precluded from ever recovering the land in question.
The proposals in the Kenny Report appear to the committee to be
very much at the opposite end of the spectrum, in particular given
that the landowner will receive the existing land use value, plus 25%.

Of course, it might be argued that the 25% figure is itself arbitrary.
But a line has to be drawn somewhere and the Kenny Report
presumably recommended a figure of this kind in order to put
beyond question any argument as to whether the landowner
received a fair recompense for the compulsory acquisition above
and beyond the existing use value. While this committee is not
necessarily wedded to the 25% figure, we are nonetheless of the
view that the landowner should receive a figure in excess of the
existing land use, if only to assist in repelling any possible
constitutional challenge.

There are, however, other aspects of the Kenny Report which may
require reconsideration. Thus, for example, the majority concluded
that the act of designation of the lands in question constituted the
administration of justice in a matter which was not a limited matter
and which, accordingly, could only constitutionally be performed
by a judge having regard to the provisions of Articles 34 and 37 of
the Constitution:

In our view, it is probable that the courts would hold that the
decision as to whether the lands should be included in a
designated area was an administration of justice.....The
decision to include lands in a designated area will have the
effect that the owner whose lands are acquired by a local
authority will not get the full market value for them.
Therefore the power to include the lands in a designated
area would not be ‘limited’ within the meaning of that word
as used in Article 37; its exercise could affect in a far-
reaching way the fortunes and property of the owner. We
therefore advise that the jurisdiction to designate an area
must be conferred on a court established under the
Constitution if it is to be valid.>?

52 At paras. 99-101.
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It may be questioned, however, whether in the light of subsequent
case-law on Articles 34 and 37 of the Constitution® the Kenny
Report’s conclusion that the act of designation of lands is a judicial
function is necessarily correct. The modern case-law suggests that
the act of designation is an executive or even an administrative
function, albeit one that must be discharged reasonably in the light
of the constitutional right to fair procedures.’ Indeed, if the analysis
of this issue contained in the Kenny Report was correct, it would
seem to follow that many other legislative schemes which involve
the designation of property for, e.g., urban renewal purposes or the
re-zoning of land, would likewise be unconstitutional if not
performed by a judge. It may be noted, moreover, that in the one
prominent case where the constitutionality of such a system of
property designation was challenged, Ambiorix Ltd v Minister for
Environment (No.2),> the plaintiff challenged the constitutionality
of the designation provisions of the Urban Renewal Act 1986 on
the ground that that Act did not identify sufficient ‘principles and
policies’ for the purposes of Article 15.2.1 so that the Minister in
so designating was in reality exercising legislative powers. Lynch ]J.
concluded that the 1986 Act did set forth such principles and
policies and rejected the constitutional challenge. What, perhaps,
is significant is that the plaintiff did not even attempt to argue that
such designation powers were judicial in character and there is no
suggestion whatever in Ambiorix (No.2) that this might be so.

Likewise, it has been held that while the assessment of
compensation payable following the compulsory acquisition of land
is a judicial function, it is nonetheless a ‘limited’ judicial function
for the purposes of Article 37.1 of the Constitution, so that such an
assessment by the property arbitrator under the 1919 Act is not
unconstitutional >

The position of land which has already been zoned

What, then, is the position of land which has already been zoned?
If the land is zoned, then, of course, this reflects the fact that the
land has been deemed, in principle, to be suitable for
development. As the land use has, at least, potentially changed,
this, of course, would have to be reflected in the price payable

on a compulsory acquisition of those lands. This naturally begs the
question of whether the State should pay an additional sum over
and above existing land use values in the case of zoned land. The

53 See, Kelly, The Irish Constitution (4th edition, 2003) at 1030-1035.

54 See, eg MacPharbtalain v Commissioners for Public Works [1994] 3 IR 353.

55 [1992] 2 1R 37.

56 See, eg, An Blascaod Mor Teo. v. Commissioners of Public Works, High Court, 27
February 1998. Note also that in Melton Enterprises Lid v Censorship of Publications
Board [2004] 1 ILRM 260 the Supreme Court held that it was only where the judicial
powers in question were “profound and far reaching” that they could not be
regarded as “limited” within the meaning of Article 37.1. By this standard, it would
be difficult to how the assessment of compensation following a compulsory
acquisition could be regarded as the exercise of a judicial power which is not
“limited” within the meaning of Article 37.1.
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committee does not feel it necessary to answer this question at this
stage. It would, however, probably be necessary for any legislation
which sought to give effect to the recommendations of the Kenny
Report (or some variation thereof) to ensure that the owners of
zoned land did not lose out financially by reason of that fact. In
other words, the additional premium (whether of 25% or some
other figure) which the State is prepared to pay landowners
following the compulsory acquisition of non-zoned land should not
result in such landowners doing better than if the lands in question
had been zoned.

Hoarding of zoned land

It has been suggested to the committee that one of the contributory
factors to present housing difficulties is that certain landowners had
accumulated large landbanks at the outskirts of urban areas which
they then released in drips and drabs in order to manipulate the
market and artificially to maintain high land prices. Again, the
committee does not consider that such a problem is either directly
caused by the Constitution or can be solved through the expedient
of a constitutional amendment. Instead, the committee considers
that such a problem is best tackled through legislative measures
which would discourage land hoarding in this fashion. These
measures might, for example, include taxation changes which
encouraged the early exploitation of zoned land and, conversely,
penalised those landowners who did not do so. (See also page 86.)

The necessity for an objective justification for compulsory
acquisition

It goes without saying that nothing in this Report is intended to
suggest that land can be acquired by public authorities save

where there is a clear and objectively justifiable necessity to do

so. Compulsory acquisition is a necessary tool of last resort for the
State and public authorities, but it must be recognised that such
acquisitions are burdensome and unwelcome to the landowner.
This is especially so where the land in question contains an existing
dwelling.

Conclusions

1 Many of the difficulties associated with the system of
compulsory purchase and compensation have their origins in the
nineteenth-century legislation dating back to the Lands Clauses
Consolidation Act 1845. It does not follow that all of these
particular compensation rules are constitutionally required.

2 Tt seems clear from the Supreme Court decisions in Pine Valley
and the Planning and Development Bill that a landowner’s
property rights only extend to existing and permitted land uses.
Accordingly, in many instances, there is no constitutional right to
receive compensation where planning permission has been
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denied and this is certainly so where the application for
permission would involve a material contravention of a
development plan.

3 Accordingly the committee is of the view that, having regard to
modern case-law, it is very likely that the major elements of the
Kenny Report recommendations — namely that land required for
development by local authorities should be compulsory acquired
at existing use values plus 25% — would not be found to be
unconstitutional. Indeed, it may be that in certain respects, the
Kenny Report was too conservative, since there seems no
necessity that either the act of designating the lands in question
which are to be subjected to a form of price control or the
payment of compensation to the landowners thereby affected
would require to be performed by a High Court judge.

4 The committee is not, therefore, persuaded that the existing
constitutional provisions place any unjustified impediment to
infrastructural development. It does not, therefore, consider that
constitutional change is necessary before any reform of the
existing system of compulsory purchase and acquisition is
attempted. The committee suggests instead that there should be
a thorough-going revision and reform of the complex and
byzantine legislation in this area, not least matters such as the
necessity for property referencing in every area (no matter how
trivial the interference) and the rule whereby every landowner is
deemed to own from the centre of the earth to the sky.

Special cases: property referencing

Many of the submissions drew attention to the huge burden which
the present system of property referencing entailed for all major
infrastructural projects. This burden was especially severe in urban
areas where major projects such as LUAS or the Dublin Port Tunnel
were severely handicapped by a combination of factors associated
with the referencing system: much of the land was unregistered
and property referencers frequently encountered pyramid titles
where the owners of intermediate or superior interests were either
difficult to trace or, in some instances, were missing. Even where
the landowners could be traced, in many instances, the interference
with their property rights was either purely theoretical (such as
where there were deep excavations under their land which did not
in any material way affect their interests) or de minimis (such as
where it was sought to affix a bracket to city centre commercial
property). Many of these difficulties are caused by the operation of
the principle cujus est solum, eius est usque ad coelum et ad inferos,
i.e. that a landowner owns from the centre of the earth to the sky.
While this maxim may not be quite as absolute as the language
may suggest,”’ nevertheless the operation of this principle has the

57 See Wylie, Irish Land Law.
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potential to cause significant difficulties for infrastructural projects.

Conclusion

The committee considers that the most appropriate way forward is
for legislation dealing with infrastructural projects to dispense with
the traditional cumbersome referencing system. Instead, the
legislation should place the onus on landowners to come forward
and to demonstrate how they would or might be affected by, for
example, the construction of an underground railway link beneath
their land. In the majority of cases, the interferences would be at
best de minimis and would, therefore, not create any need for
compensation.”®

Special cases: ‘red safety zones’

‘Red safety zones’ is the informal title given to designated areas in
the vicinity of airports and aircraft flightpaths. The effect of the
designation of an area within a ‘red zone’ is that it then becomes
the policy of bodies such as the Irish Aviation Authority to oppose
any application for planning permission in respect of development
within these areas. There is no legislation, as such, governing this
designation, but in practical terms this has the effect of restricting
development within the red zones, even where they are already
zoned as suitable for such development. No compensation is
payable on this account to the developer and the constitutionality
of this was upheld in Liddy v Minister for Public Enterprise.”® Here
Finnegan P said:

The objective of preventing development which might
endanger or interfere with the safety of aircraft or the safe or
sufficient navigation thereof is clearly a valid and appropriate
one based on the common good and therefore an
appropriate matter to be balanced against the constitutional
rights in relation to private property.*®’

Running parallel to the system of ‘red zones’ is the system of
‘protected areas’. By virtue of section 14(1) of the Air Navigation
and Transport Act 1950 the Minister for Public Enterprise may by
order declare areas adjacent to airports to be protected areas where
he is of the view that the ‘unrestricted use of a particular area of
land in the vicinity of an aerodrome would interfere with the

58 Thus, by analogy with Electricity Supply Board v Gormley [1985] IR 129 (where
the Supreme Court held that the imposition of ‘the relatively minor burden’ on
landowners to cut or lop trees, shrubs and hedges in a manner not to interfere
with electricity lines was not unconstitutional), it could be argued that in the
majority of cases landowners cannot complain about infrastructural projects
which only marginally affect their land or the enjoyment of its amenities.

59 [2004] 1 ILRM 9.

60 [2004] 1 ILRM 9 at 21.
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navigation of aircraft flying to or from that aerodrome.” Where the
area is declared to be a protected area, no development can take
place save with the consent of the Minister. Section 14(2), however,
provides for a system of compensation to any person with an
interest in land injuriously affected by the refusal of the Minister to
grant a building permit or any condition attached to such a permit.

Conclusion

The committee is satisfied that the operation of the red zones system
is liable to cause hardship to landowners affected thereby. While it is
obviously in the public interest that development in the vicinity of an
airport and underneath aircraft flightpaths should be restricted, it is
only fair that landowners affected thereby should be entitled to some
measure of compensation in respect of these (potentially) far-
reaching restrictions. The committee accordingly recommends that
the existing scheme of compensation provided in section 14(2) of the
1950 Act in respect of ‘protected areas’ should be extended to those
landowners affected by the operation of the ‘red zones’ system.

Special cases: ground rents

The issue of ground rents is a particularly difficult question in this
context (see in particular the submission from ACRA in Appendix 3).
As a preliminary, it is worth noting that the term ‘ground rent’ has
never been the subject of statutory or judicial definition. The Conroy
Commission on Ground Rents (1964) observed (at para 147):

We treat as ‘a ground rent’ the rent payable under any lease
which is defined as, or is deemed to be, a building lease or a
proprietary lease by the Landlord and Tenant (Reversionary
Leases) Act 1958.

The Conroy Commission recommended that a residential lessee
should have the right to purchase the lessor’s interest and all
interests up to the freehold estate. While any possible system of the
payment of compensation by the State to ground landlords for the
extinguishment of their ground rent was outside the terms of the
Conroy Commission, the commission recommended that any
legislative scheme should ensure a purchase price which avoided
any element of confiscation:

It should give the landlord a reasonable income having
regard to the income he has forfeited through having to sell
the ground rent and also to the nature of the security.

The commission further observed that the market price increased
significantly where the lease had less than twenty-five years to run
and thus recommended:
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When the lease has less than twenty-five years to run the
prospective increased rent should be a factor in determining
the purchase price. The shorter the lease has to run, the
greater should be the effective increased rent on the price.

Effect was given to the recommendations of the commission via
the Landlord and Tenant (Ground Rents) Acts 1978. The Landlord
and Tenant (Ground Rents)(No.2) Act 1978 makes provision for
enhanced compensation for expired leases and for those due to
expire within fifteen years. Following a request to that effect by
the Minister for Justice during the passage of the legislation, the
Landlord and Tenant Commission advised that fifteen years should
be substituted for the twenty-five years set out in the 1967 Act in
order to reflect changed economic conditions.

It appears that, subsequent to the enactment of the 1978 Act, the
purchase price was calculated by applying to the ground rent a
‘multiplier’ that reflected the comparable yield on government
securities. At present, the multiplier yields a purchase price of
about fifteen times the annual ground rent. A further consideration
is that leases become more valuable as they approach their expiry
date because of the potential for increased rental income.

At the moment, having regard to the provisions of section 7 of the
Landlord and Tenant (Amendment) Act 1984, there are three
variables taken into account in calculating the ground rent purchase
price: fifteen years, the one-eighth fraction® and the open market
price. In effect, as a result of these statutory changes, the maximum
purchase price for a ground rent is the one-eighth value of the full
occupation rent of the property covered by the lease.

Constitutional considerations

There can be little doubt but that ground rents are a form of
property and, as such, prima facie enjoy constitutional protection.
But it is equally clear that, subject to certain exceptions, a ground
rent is, in reality, no more than a right to receive an income. A
bare ground rent does not entitle the ground landlord to any other
form of proprietary right: there is no right to occupy the property
or derive any other benefit from it. In addition, of course, the
capital value of these leases increase as they approach their expiry
dates.

So far as the constitutional question is concerned, the proportionality
doctrine — which the committee has already set out — requires that
three inter-related and somewhat overlapping issues be examined.

61 The one-eighth fraction is the fraction used to calculate the maximum rent to be
reserved under a reversionary lease. The Landlord and Tenant Act 1931 provided
that the rent to be fixed by the court should not be greater than one-quarter of
the full occupation rent of the property covered by the lease. By section 18 of the
Landlord and Tenant (Reversionary Leases) Act 1958 the fraction was reduced to
one-sixth and by section 26(1) of the Landlord and Tenant (Ground Rents) Act
1967, it was reduced to one-eighth.
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First, does the abolition of ground rents serve a legitimate aim?
Secondly, is the interference with the property rights proportionate?
Thirdly — assuming the answer to the first question is in the
affirmative — has adequate compensation been provided ?

Does the abolition of ground rents serve a legitimate aim?

There is little doubt that ground rents hugely complicate modern
conveyancing. The abolition of ground rents would lead to the
simplification of conveyancing, the avoidance of lengthy and
convoluted titles and would generally promote smoother property
transactions. All of these objectives would certainly be in the public
interest and, to that extent, their abolition would serve a legitimate
legislative aim.

The Oireachtas might also consider that it is somehow inequitable
that the de facto full owner of the property should have to pay a
continuing ground rent on the property. In that regard, it may be
noted that in James v United Kingdom % — a case where the
European Court of Human Rights held that the (UK) Leasehold
Reform Act 1967 did not violate Article 1 of the First Protocol ECHR
— that court observed:

Eliminating what are judged to be social injustices is an
example of the functions of a democratic legislature. More
especially, modern societies consider housing of the
population to be a prime social need, the regulation of which
cannot entirely be left to the play of market forces. The
margin of appreciation is wide enough to cover legislation
aimed at securing greater social injustice in the sphere of
persons’ homes, even where such legislation interferes with
existing contractual relations between private parties and
confers no direct benefit on the state or the community at
large. In principle, therefore, the aim pursued by the
leasehold reform legislation is a legitimate one.%

If the Oireachtas elected to legislate on this basis, the decision in
James provides support for the contention that the abolition of
ground rents on this basis would also serve a legitimate aim.

Whether the abolition of ground rents would be proportionate

So far as Irish constitutional law is concerned, as we have already
seen the Jocus classicus on the doctrine of proportionality is the
following passage from the judgment of Costello J in Heaney v
Ireland:*

In considering whether a restriction on the exercise of rights
is permitted by the Constitution the courts in this country and

62 (1986) 8 EHRR 123.
63 (1986) 8 EHRR 123, 143.
64 [1994] 3 IR 593.
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elsewhere have found it helpful to apply the test of
proportionality, a test which contains the notions of minimal
restraint on the exercise of protected rights and the
exigencies of the common good in a democratic society. This
is a test frequently adopted by the European Court of Human
Rights....and has recently been formulated by the Supreme
Court of Canada in the following terms:

The objective of the impugned provision must be of

sufficient importance to warrant overriding a constitutionally

protected right. It must relate to concerns pressing and

substantial in a free and democratic society. The means

chosen must pass a proportionality test. They must:

a) be rationally connected to the objective and not be
arbitrary, unfair or based on irrational considerations;

b) impair the right as little as possible; and

¢) be such that their effects on rights are proportionate
to the objective.”

So far as the first ground is concerned, it is plain that, for the
reasons just mentioned, the objectives underpinning any desire to
abolish ground rents warrant overriding the ground landlord’s
property rights and these concerns are pressing and substantial.
The position of the ground tenant must, of course, also be
considered: he or she may be indifferent to the ground rent issue
and may not wish to be compelled to purchase the ground rent.
Nevertheless, the abolition of ground rents is rationally related to
these objectives and is not based on arbitrary or unfair
considerations. The abolition of ground rents is prompted
principally by the desire to simplify land tenures in general and
property conveyancing in particular. In addition, there are many
who consider that the very existence of such ground rents to be an
unjustified feudal relic which has no place in a modern society.
These considerations are certainly not arbitrary or irrational. These
considerations, in principle, would justify the compulsory abolition
of ground rents, even if this interferes with the constitutional rights
of ground landlords and ground tenants. There is, however, no
half-way house which would enable the Oireachtas to take a less
restrictive alternative short of abolition. The achievement of these
legislative objectives requires the abolition of ground rents and, to
this extent, the Oireachtas would have impaired the rights in
question as little as possible.

The final consideration under this heading is whether the effect on
rights is proportionate to the objective. The short answer is that the
interference would probably be regarded as proportionate if the
ground landlord receives full compensation for the extinguishment
of his ground rent.

65 [1994] 3 IR 593, 607, quoting from Chaulk v R (1990) 3 SCR 1303, 1335-1336. This
principle has been subsequently applied and endorsed by the Supreme Court: see,
eg, Murphy v IRTC [1999] 1 IR 12, 26, per Barrington J.
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Whether adequate compensation is being provided

There remains the question of whether adequate compensation will
be provided and, of course, what is adequate compensation for this
purpose. In contrast to the position with regard to applications for
a planning permission involving a change in the current land use
where, as we have seen, no constitutional right to property is
involved, this type of case is different because an existing species
of land tenure (however antiquated or even dubious its origins) is
being abrogated or extinguished in the public interest.

The issue of compensation has been judicially considered by the
Supreme Court in a number of cases. In Dreber v Irish Land
Commission® the plaintiff challenged the constitutionality of the
Land Act 1936 whereby, following the compulsory acquisition of a
farm, he was paid in land bonds. The net effect of this was that the
cash value he received was £29,400 rather than the £30,000, but the
plaintiff contended that as the legislation deprived him of some of
the admitted value of his land it was unconstitutional. The Supreme
Court upheld the constitutionality of the 1936 Act, with Walsh J
observing that as the legislation required the land bonds to be
issued at a rate which made them ‘as near as could reasonably be
achieved equal in value to price fixed’, it could not be read ‘as
creating any reasonably avoidable injustice or indeed any real
injustice.” Walsh J added:

It may well be that in some particular cases social justice may
not require the payment of any compensation upon a
compulsory acquisition that can be justified by the state as
being required by the exigencies of the common good. It is
not suggested that the present case is one such, nor is it in
dispute that in the present case the appellant was entitled to
just compensation for the land compulsorily acquired from
him. It does not necessarily follow that the market value of
lands at any given time is the equivalent of just compensation
as there may be circumstances where it could be
considerably less than just compensation and others where it
might in fact be greater than just compensation. The market
value of any property whether it be land or chattels or bonds
may be affected in one way or another by current economic
trends or other transient conditions of society.®’

In O’Callaghan v Commissioners of Public Works®® part of the
plaintiff’s lands were sterilised by the making of an order under
the National Monuments Act 1930 which order was designed to
preserve a pre-historic monument. The plaintiff, however, had been
substantially on notice of the order before the purchase of the
lands in question. The Supreme Court, however, held that the

66 [1984] ILRM 94.
67 [1984] ILRM 94, 96.
68 [1985] ILRM 364.
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absence of any compensation provided by the 1930 Act in respect
of this order did not amount to an unjust attack on the plaintiff’s
property rights. This case may, however, turn on its own special
facts®: the relatively small amount of the plaintiff's lands which
was sterilised and the fact that the plaintiff was, in effect, on notice
of the making of the order before he purchased the lands in
question.

The final case is Dublin Corporation v Underwood,” a case where
the Supreme Court had to consider the level of compensation
payable to an investor whose investment property was the subject
of a compulsory purchase order. In the High Court Budd J held that
the defendant was entitled to compensation by reference to the
principle of equivalence and that he should receive neither more
nor less than his total loss. The Supreme Court held that Budd J
was correct, with Keane J adding:

It would be patently unjust for the dispossessed owner to
receive less than the total loss which he has sustained as a
result of the compulsory acquisition: such a construction of
the legislation would be almost impossible to reconcile with
the constitutional prohibition of unjust attacks on the property
rights of the citizens....It is accepted that the claimant held
these properties as an investment and would have continued
to hold them as such if they had not been compulsorily
acquired. He wishes to replace them with a corresponding
investment. The payment to him of the market value of the
properties will enable him, so far as money can do it, to
replace the acquired properties, but he will sustain additional
expenses in the form of stamp duty, legal and agent’s fees. If
he is not paid these latter sums, he will not have been
compensated in full for the loss of his existing investments.”!

Finally, it remains to note that in James v United Kingdom the
European Court upheld the radical reform effected by the
Leasehold Reform Act 1967:

On the view that Parliament took, it logically follows that ‘in
equity’ the tenant should only be required to pay for that of
the property which he has not already paid for, that is the

value of the ground. The 1967 basis of valuation, although it

69 As Keane (J pointed out in Re Planning and Development Bill 1999 [2000] 2 TR
321, 351:

It was pointed out in [Dreber] that there was a statutory requirement that the
land bonds should be issued at a rate which kept them as near as could be
at par value during the period of the issue....During the currency of the
period when they could have been realised by the plaintiff, they actually
stood at one stage above par. The case, accordingly, should be regarded as
one which was essentially decided on its special facts, as Henchy J made clear
in a brief concurring judgment.

70 (19971 1 IR 69.

71 [1997] 1 1R 69, 129.
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excludes the ‘merger value’, does compensate the landlord
for the existing investment value of his interest in the ground.
The objective pursued by the leasehold reform legislation is
to prevent a perceived unjust enrichment occurring on the
reversion of the property. In the light of that objective,
judged by the court to be legitimate for the purpose of
Article 1, it has not been established, having regard to the
respondent state’s wide margin of appreciation, that the 1967
basis of valuation is not such as to afford a fair balance
between the interests of the private parties concerned and
thereby between the general interest of society and the
landlord’s right of property.’*

If one attempts to sum up this case-law, one can reach the
following conclusions on the compensation issue: A ground rent

is a species of property right which, as such, is protected by Article
40.3.2° and Article 43 of the Constitution. Any abolition of ground
rents would be unconstitutional in the absence of compensation
which reflects the ‘principle of equivalence’, ie, the ground landlord
must receive compensation in respect of the full measure of his
loss. In the light of Underwood, it would seem that the landlord
must receive full monetary compensation for the extinguishment of
his right to receive an income, save perhaps where anything less
than full compensation is de minimis. In so far as Dreher suggests
otherwise, it must be regarded as a case presenting with special
facts where the interference was regarded as de minimis.

Conclusions

Having examined the ground rents issue, the committee is of the

view that:

a) A ground landlord’s ground rent represents a right to an income
which, in principle, is constitutionally protected.

b) Provided adequate compensation is provided, the abolition of
ground rents would not be arbitrary or based on unfair
considerations and, as such, would not be unconstitutional.
There are clear public interest justifications for the abolition of
ground rents and these plainly warrant overriding the ground
landlord’s property rights.

¢) The critical question is whether any legislation abolishing or
extinguishing ground rents provides adequate compensation.

d) The real question, perhaps, is what is adequate compensation
in this context. So far as the majority of ground rents are
concerned — ie where the ground rent has more than fifteen

72 (1986) 8 EHRR 123, 148. It may be noted that in Re Planning and Development Bill
1999 [2000] 3 IR 321 the Supreme Court referred with approval to the decision in
James, with Keane CJ observing (at 356):

It will be seen that the tests adopted by the European Court of Human Rights
in that case do not differ in substance from those which have been applied by
the courts in this jurisdiction in this area.
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years to run — it is difficult to see why the fifteen year multiplier
at present operated under sections 9 and 10 of the 1978 (No. 2)
Act would not be constitutionally acceptable. In other words, if
at the moment, a ground tenant can elect to purchase the
ground rent at this price under the 1978 (No. 2) Act, it is hard
to see why this should be regarded as constitutionally
objectionable. It may be, indeed, that a lesser multiplier would
also be constitutionally acceptable, but this would in part turn
on current investment yields etc.

e) There remains the question of ground rents where less than
fifteen years remains to run. While acknowledging that there
appears to be nothing magical or sacrosanct about the fifteen-
year period — so that the Oireachtas could probably reduce this
fifteen-year period with prospective effect — the fact remains
that — at some date chosen by the Oireachtas — an enhanced
price will have to be paid in those circumstances by the ground
tenant in respect of the ground rent. Any legislation providing
for the abolition of the ground rents will have to deal with this
special situation and provide for the payment of enhanced
compensation in those circumstances.

Recommendation

The government should prepare legislation to abolish ground rents
which embodies a scheme of adequate compensation.

Special cases: access to the countryside

In recent years there have been increasing problems with access
to the countryside, particularly on the western seaboard. As Keep
Ireland Open put it in its submission: ‘Hitherto open commanages
have been divided and fenced, access has been denied to beaches,
archaeological sites and other amenities’.

The Mountaineering Council of Ireland reported to the committee
that it recently undertook a membership survey and got over 1,000
respondents. It revealed that 48% of them had experienced specific
access difficulties. These occurred mostly in the West and South-
West. An Oige — the Irish Youth Hostel Association wrote that in
recent years access to the countryside in all parts of Ireland had
become an issue not only for its members but also for its visitors
from abroad.

The situation is affecting our tourist industry. Bord Fiilte research
shows that 250,000 visitors to the country each year engage in hiking
or hill walking, a figure that has been consistently achieved each
year since 1996. The statistics also show that hill walking is more
popular and valuable to the Irish economy than cycling and angling
combined. But Bord Failte sees restricted access as a threat. Its 2003
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strategic development plan warns: ‘Let it be emphasised once again
that access is the most critical issue for the developers of the walking
product right now and needs to be solved post-haste’. In terms of
international competition, Ireland’s access conditions are
deteriorating. Keep Ireland Open told the committee: ‘Ireland is at
variance with any country we have studied, including Sweden, the
UK, France, Germany ... Every country we have studied had some
legal provisions for people to walk on suitable terrain’. In Scotland,
our direct competitor for hill walking tourism, parliament has
brought in legislation to allow freedom to roam everywhere, except
in the immediate vicinity of buildings and across pastures.

A number of submissions made to the committee proposed that the
Constitution should be amended to secure access to the
countryside. Friends of the Irish Environment argued:

The Constitution should provide for a right of access to the
countryside limited by law in the interests of protection of
agriculture and other legitimate use of land and privacy. As
with all constitutional provisions this should be general for
specific regulation by statute. The provision of the Swedish
constitution is a good model:

All persons shall have access to nature in accordance with
the right of public access, notwithstanding the above
provisions. [Article 18, Swedish Instrument of Government,
Chapter 2: Fundamental Rights and Freedoms.]

We suggest either the Swedish formulation or

The State acknowledges the right of the citizens to have
physical access to the land, regulated by law, in a manner
and at locations compatible with protection of the
environment, the carrying out of agriculture and other
legitimate uses of land, privacy and other appropriate
considerations.

The Green Party similarly proposed that ‘the Constitution should
provide for a right of access to the countryside limited by law in
the interests of protection of agriculture and other legitimate use
of land and privacy’.

The Irish Uplands Forum wrote in its submission:

The Irish Uplands Forum has studied Article 40.3.2° and
Article 43.2.1° and 2° and considers that if applied in a
balanced manner these are compatible with the wider access
to the countryside which we consider necessary for the
recreation and health of the Irish people, and for the
development of rural tourism, especially walking.
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The wider access which we consider necessary is, in the
main: 1) waymarked ways, both long-distance and local,

2) agreed access routes from the public road to the open
hillside; 3) sustainable and reasonable access for responsible
walkers to the open uncultivated uplands.

The wider access to be coupled, for the landowners
involved, with: indemnity from any claims by recreational
users; compensation for damage to property by recreational
users; tax relief to compensate for the general ‘wear and tear’
on the land by recreational use; payment for work done in
caring for and maintaining paths across their property.

Finally, the wider access to be coupled, for user
organisations, with education in the sustainable and
responsible use of the countryside.

However, the great majority of those who made submissions felt
that the best way to minimise tension between landowners and
recreational users was through negotiation, the promotion of ‘a
Code of Good Practice’ and the creation of a legislative basis to
sustain good relations. An Taisce presented this view:

All citizens should be exposed to a good environment. The
Swedish Fundamental Law recognises a right of access to
nature. In an increasingly urban environment access to the
countryside should be guaranteed as an essential component
of a full life ... Local authorities should facilitate access to the
countryside through provision of networks of bridleways and
by encouraging farmers, for example by underwriting
insurance, to allow walkers on their land. It is debatable
whether it should be recognised in a modern Constitution.

The Chartered Institute of Building ‘supports the desirability of
access to the countryside by all, and would welcome a study of the
issues involved in providing sensible solutions, which would ensure
that such access would prevent a negative impact on sensitive
environmental areas, and not adversely infringe the rights of
landowners’.

The Irish Creamery Milk Suppliers Association put the farmers’
position this way:

Over the last twenty years, Irish agriculture has become a
hugely regulated and mechanised sector. A farm is now a
very dangerous place, especially for people not from rural
areas, due to the presence of livestock, machinery and other
hidden dangers. It is unfair that a farmer can be liable to
prosecution by people who have accidents while trespassing
on his/her land.
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It should be taken for granted that all farmland is dangerous
and out of bounds unless the individual or group has
received permission from the farmer to enter the land or is
working for the farmer on the land. In addition, there are
animal disease issues as well as financial penalties related to
agri-schemes that may arise as a result of people damaging a
farmer’s land.

The Irish Farmers’ Association wrote in its submission:

Farmland is an integral feature of our high quality
countryside and rural environment. The citizens of the state
and visitors alike access the Irish countryside for a wide
range of pursuits including fishing, hunting, walking and
general visual enjoyment. In practically all instances, access
to the countryside and farmland takes place without
objection from farmers. To facilitate responsible entry to
lands the IFA, in 1995, prepared a Farmland Code of
Conduct (see Appendix 3) for people entering land,

which was supported by all the key organisations
representing outdoor pursuits.

... While the Occupiers Liability Act 1995 affords occupiers of
land a reasonably high level of protection against claims from
recreational or trespasser entrants to land for injury or
damage, the outcome of recent court cases threatens this
assurance. Also, landowners bear the costs of cover for
public liability insurance against claims from third parties.

IFA submits that the property rights of farmers should not be
diminished by the conferring of any general rights of access to
farmland to the public. Such a move would create significant
problems for the farming community with regard to property
damage and security. It would also damage the good
relationship that exists between the farming community and
those who wish to enjoy the countryside in a co-operative and
responsible way. It would not eliminate that minority of
instances that currently exist where individual farmers feel
compelled to object to certain entrants onto their lands.

The Irish Landowners” Organisation wrote in its submission:

Farms are potentially hazardous areas with working
machinery, livestock and areas such as coastal paths.
Landowners need to retain control of the right to access.
Access can be achieved by negotiation, which allows both
parties to appreciate that there are responsibilities which
attach to all rights.
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Conclusion

The committee is satisfied from its examination of Article 40.3.2° and
Article 43 that no constitutional amendment is necessary to secure a
balance through legislation between the rights of individual owners
and the common good.

The Occupier’s Liability Act 1995 sought to address the question

of the exposure of landowners to claims. It sought to set down
rules upon which landowners who, exercising the common duty of
care, could rely to ensure that they did not become liable for injury
or damage sustained by entrants while on their property. Should it
transpire that the 1995 Act is found on appeal by the courts to be
ineffective for this purpose, the committee would urge the
Oireachtas to repair the legislation as quickly as possible.

The submissions reveal certain shortcomings in the existing
legislation but also certain capacity within it that is not yet being
used. The Labour Party in its Freedom to Roam, Rights of Access
and Public Rights of Way submission (see Appendix 3) and the
Mountaineering Council of Ireland in its submission and
environmental policy documents (see Appendix 3) together provide
a useful survey of the legislative and other measures that might be
taken in creating a comprehensive access policy.

The submission from the Office of the Ombudsman (see Appendix
3) reveals shortcomings in protecting public rights of way at the
level of the planning authorities which need to be addressed.

However, it is clear that legislative and administrative actions

will succeed only if they are laid down on a bed of mutual
understanding between landowners and those who seek to enjoy
the space they own.

The submission of the IFA, Connemara (see Appendix 3) gives an
understanding of the situation of certain landowners, most of them
small farmers, that is not always readily available to townspeople:

Land in and around large towns and cities became very
valuable, the greater Dublin area being a prime example
because of the policy of allowing the continued expansion of
the city. On the other side of the coin, within the past few
years vast tracts of land in what are popularly described as
more remote areas, for example Connemara and Mayo, have
been designated Special Areas of Conservation (SACS), to
protect flora and fauna that has become rare elsewhere
because of development. In many cases the designated land
includes enclosed improved lands and all development is
effectively banned. This designation is compulsory and
financial considerations and implications for the landowner
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are ignored. An SAC compensation scheme was promised
when the restrictions were first introduced but none has yet
been delivered other than a mountain de-stocking scheme to
tackle overgrazing. Restrictions on property use and farming
practice are such that conservation of flora and fauna now
takes absolute precedence over every other land use.
Although it is often claimed that traditional farming practices
are allowed this is not the case, affected land that has not
been ploughed for ten years cannot be disturbed even
though it might have often been tilled in the past, some areas
that were fertilised for generations can no longer be fertilised,
the use of herbicides and pesticides is banned, and in most
cases all that is now allowed is light grazing to maintain the
habitat ... The only significant rights left to the landowner are
the right to trade the property and the right to determine
who has access to it, but if public access were to become a
right, then much of this land would certainly cease to be a
tradeable commodity and without a market value it would
truly become the walkers’ land.

A countryside forum

A national structure to promote and sustain mutual understanding
on the issues surrounding access to the countryside is currently
under examination. This follows an initiative in 2003 by the
Minister for Community, Rural and Gaeltacht Affairs to establish a
Rural/Agri Tourism Advisory Group consisting of official and
voluntary interests to consider the difficulties that had emerged in
relation to access to some waymarked ways following the cessation
of payments for access under REPS. The advisory group reported in
January 2004 and recommended that a Countryside Recreation
Council be established on the lines of the Northern Ireland
Countryside Access and Activities Network (CAAN). This would be
based on the idea that growth in recent years in the use of the
countryside for recreational purposes has benefits for all rural
communities, including landowners, service providers and
recreational users of the countryside. This increased use also brings
with it the need for a sustainable approach to be taken in the
management and development of all related resources and also to
ensure that rural communities see the benefit from this increased
use of the countryside. The Countryside Recreation Council would
work towards these aims and would also provide a forum for
resolving disputes in relation to access.

Conclusion

The committee favours the establishment of a Countryside
Recreation Council with national, regional and local reach. The use
of the Northern Ireland model would make for easy alignment of
joint tourism projects as well as avoidance of the heavy, initial
mapping costs that seem to be a concomitant of the approach
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taken in England and Wales. The management issues of what
structure the Council should have and who should control it are
government issues, but the committee would draw attention to the
importance of the planning authorities with their relevant statutory
and executive powers. Their part in the Council and its work needs
to be carefully factored in.

Special cases: property of religious and educational
institutions

Article 44..2.6° of the Constitution provides that:

The property of any religious denomination or any
educational institution shall not be diverted save for
necessary works of public utility and on payment of
compensation.

As previously noted, the original version of this clause dates back
to the Home Rule Bills and a virtually identical version of this
provision was contained in section 5 of the Government of Ireland
Act 1920, Article 16 of the 1921 Anglo-Irish Treaty of 1921 and
Article 8 of the Constitution of the Irish Free State.

Article 44.2.6° was, of course, designed as an important safeguard
for minority churches against potentially oppressive state behaviour.
The committee considers it fair to observe that such a threat, in so
far as it ever existed, has long since passed. However, apart from
recommending one minor technical amendment,”® the Constitution
Review Group saw no reason for change.

Other commentators have been more critical of this provision:

It is a curious, and in some ways, inapt provision: witness

its strange intrusion of a reference to ‘any educational
institution’, which might seem more appropriate in Article 42.
Moreover, if ‘diverted’ means ‘compulsorily acquired’, then
the provision for compensation is probably superfluous since
it is a general rule that compensation must follow such
acquisition......”*

In the present context, however, the critical issues concern the
meaning of the phrases ‘diverted’ and ‘necessary works of public
utility.’

73 The Review Group commented (at 387) that:
the word ‘diverted’ in the English language version does not correspond
with the words ‘a bhaint diobh’ in the Irish language version. In any event,
the use of the word ‘diverted’ in this context is euphemistic and unsuitable.
The Review Group accordingly recommends that ‘diverted’ be replaced by
‘compulsorily acquired.’

74 Casey, Constitutional Law in Ireland (Dublin, 2000) at 700.



59

Ninth Progress Report: Private Property

The phrase ‘diverted’ has been described as a ‘euphemism’ and as
practically synonymous with compulsory acquisition. The proposed
sense of Article 44.2.6 comes across in the Irish text which refers to
‘a bhaint diobh.” Echoing an earlier recommendation of the
Constitution Review Group, and assuming that Article 44.2.6 was to
be retained in its present form, the committee would recommend
that the word ‘diverted’ be deleted and replaced with the words
‘compulsorily acquired.’

The words ‘necessary works of public utility’ gives rise to more
difficulties. Article 8 of the 1922 Constitution referred to ‘roads,
railways, lighting, water or drainage works or other works of public
utility’ and although this phraseology was not repeated in Article
44.2.6, it is surely legitimate to invoke Article 8 as a guide to the
scope of this phrase. It has been suggested that the acquisition of
lands to facilitate local authority housing might not come within
this phrase”, but this would seem too narrow a view of ‘necessary
works of public utility’. The Kenny Report suggested that Article
44.2.6 precluded the acquisition of property by a public authority
for transfer to private builders for the construction of factories or
houses’ and this view seems correct.

A number of submissions made to the committee called for revision
of this provision. In effect, many of those opposed to Atticle 44.2.6
in its present form objected to the high level of protection afforded
to religious and educational institutions. They considered that
Article 44.2.6 was at once unduly protective of such institutions
while placing a further obstacle in the way of public authorities
who wished to acquire lands for public purposes from religious
bodies and educational institutions.

Conclusion

Article 44.2.6° has served its historic purpose but is now redundant.
While for that reason its removal may be desirable the committee
believes that the balance inherent in the Article and the manner in
which it has operated in practice does not make its removal or
amendment necessary at present.

Recommendations of the Constitution Review Group

The issue of property rights was also considered by the
Constitutional Review Group in 1996. It discussed the major case-
law in this area and suggested arguments for and against change. It
then concluded:

The Review Group recognises that some of the difficulties of
interpretation to which these provisions have given rise have

75 Keane, Law of Local Government in Ireland (Dublin, 1980) at 225.
76 At page 54 of the Report.
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now been clarified by the case-law. It further observes that
some of the possible fears about an absolutist interpretation
of these provisions, which would severely handicap the
Oireachtas in areas such as planning law, have not been
realised. Serious consideration was given to the suggestion
that these provisions — for all their drafting imperfections —
should be left unamended, largely because the law has been,
to some extent, at least, clarified through the case law. As
already indicated, this suggestion was rejected because the
present provisions were regarded as unsatisfactory. The
Review Group is of the opinion that it ought to be possible
to re-draft these provisions so that a more direct self-
contained clause would clearly set out the extent of the
State’s powers to regulate, control or even extinguish
property rights. Any re-draft might contain elements of the
present provisions of Article 40.3.2 and Article 43, including
those provisions which expressly subordinate the exercise of
property rights to the requirements of social justice.”’

A majority of the Review Group’® accordingly recommended the
deletion of Article 43 and the words ‘and property rights’ in Article
40.3.2, with their replacement by a single self-contained property
rights provision in which the protection of property rights was re-
cast. The Review Group then set forth its views on the re-cast
property rights clause suggesting that it might contain:

i)

i)

iv)

a statement that every natural person is entitled to peaceable
enjoyment of his or her own possessions and property

a guarantee that no one shall be deprived of his or her own
possessions and property save in the manner envisaged by
the new qualifying clause

a guarantee that the State shall not pass any law attempting
to abolish the general right of private ownership or the
general right to transfer, bequeath and inherit property

a new qualifying clause which would provide that such
property rights, since they carry with them duties and
responsibilities, may be subject to legal restrictions,
conditions and formalities, provided these are duly required
in the public interest and accord with the principles of social
justice. Such restrictions, conditions and formalities may, in
particular, but not exclusively, relate to the raising of taxation
and revenue, proper land use and planning controls,
protection of the environment, consumer protection and the
conservation of objects of archaeological and historical
importance.”

77 Pn. 2632 at 304.
78 A minority of the Review Group favoured the retention of Article 43.2 in its

present form.

79 At 366.
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The Review Group noted that i) and ii) were based on Article 1 of
the First Protocol to the European Convention of Human Rights. iii)
was a slightly amended version of Article 43.2.1 of the Constitution.
iv) the new qualifying clause was in turn loosely based on, and
adapted from, the qualifying clause contained in the free speech
provisions of Article 10(2) of the Convention. The Review Group
then concluded that these recommendations would give the
Oireachtas:

extensive rights to regulate and control the exercise of
property rights, it would also provide a safeguard against the
risks of disproportionate or arbitrary interference with such
rights by the State and would enable the courts to take into
account the effect of the interference with the property rights
of the individual in determining whether such interference
was constitutionally valid or not in particular situations. Such
a clause would indicate explicitly but in a non-exclusive
manner the many kinds of circumstances in which property
rights can be regulated by the State.

The views of the Review Group are probably best regarded as
expressing an ideal state of affairs. The committee would happily
endorse these recommendations if it were asked in turn to suggest
a new form of wording for Article 43. But this is not quite the same
thing as saying that constitutional change is imperative and
necessary. The committee can, at most, say that these suggested
changes would probably represent a distinct improvement over the
present wording in terms of style, clarity and explicitness.* But in
the light of the analysis of the case-law which the committee has
conducted in this report, it cannot — as yet, at least — say that such
change is necessary and imperative. Obviously, if contrary to the
committee’s analysis, the Oireachtas subsequently sought to give
effect to the key recommendation of the Kenny Report by capping
the price of development land in the manner already described and
this legislation was later found to be unconstitutional, then this
entire question would have to be reviewed.

Conclusions

1 While the committee agrees that the formulation of the relevant
constitutional provisions in regard to property rights is wordy
and invites subjective judicial assessment and is to that extent
unsatisfactory, we note that many of the uncertainties have been
clarified by the extensive case-law. We do not consider that it is
correct to say that this case-law bears out the frequent criticism
that the property rights provisions unduly protect the right of
property or create undue difficulties for the Oireachtas where it

80 Thus, in its submission, the Law Society of Ireland argued (at page 16) that ‘whilst
this suggested wording [of the Review Group] is perhaps somewhat more modern
and focused, it offers not a single tangible advantage over the existing provisions.’
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attempts to regulate or control such property rights in the public
interest.

Although constitutional change may not be strictly necessary,
the committee nonetheless think that change along the lines
recommended by the Constitution Review Group may be
desirable. The new wording proposed by the Constitution
Review Group would have the merit that the property rights
provisions were contained in a single self-contained
constitutional provision and would perhaps more clearly
articulate in express terms the proper balance which must
be struck between the rights of property owners on the

one hand and community interests on the other.
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Chapter 2
The dynamics of the property market

Introduction

In Chapter 1 we analysed what discretion the state had, under the
Constitution, in seeking to maintain a proper balance between the
rights of the individual and the exigencies of the common good in
relation to private property. Close analysis of the relevant text of
the Constitution and of the case-law established that the state’s
discretion was a broad one.

There are two areas in which there is a pressing need for the state
to act in the interest of the common good. One is in relation to
strategic infrastructural projects, that is to say the basic systems
that support the country’s transport, energy, communications and
environmental services. The other is the supply of social and
affordable housing. In pursuing the common good in these areas,
the state must necessarily operate in the property market — a
complex, dynamic environment. It uses the planning system to act.

In order that it can act effectively as well as constitutionally, the
state must have available to it not only constitutional advice but
also advice on a) how the property market works, so that it can
identify the set of policy instruments that will achieve the objectives
it selects and b) how the planning system, which uses the policy
instruments, should be managed so as to operate effectively and
efficiently.

A valuable resource

The submissions made to the committee are a valuable resource

in formulating such advice (see Appendix 3). They represent the
experience of many of the people who have encountered problems
and present their suggestions on what should be done, often
supported by professional advice. The bulk of the submissions refer
only in part to specific constitutional/legal issues that are the prime
concern of the committee. While collectively they provide much
insight into the processes and dynamics of the property market,
they do not of their nature seek to be comprehensive. The
committee decided that the submissions would be most effectively
deployed if they were analysed against a framework of the
property market derived from the professional literature.
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Some basic conditions

Stability and fairness There are two basic criteria which any
interventions by the state in the property market should meet. The
property market is possibly the major arena in which the value of
each person’s assets is determined. Stability in the operations of
that market offers certainty. Certainty is essential for traders and
investors, including banks, whether domestic or foreign, so as to
allow progressive and increasing development. In the case of
housing measures, prudence requires the avoidance of the creation
of negative equity. The second Bacon Report (1999) alludes to this:

Some believe that an appropriate solution to the current
problem of deteriorating house price affordability is to
engineer in some way an across the board reduction in new
house prices from their current levels. Most usually, it is
argued that a reduction in land prices (again, engineered in
some way) should be the means used to bring about this
outcome. If such an outcome could indeed be brought about,
affordability for first time buyers would be improved.
However a negative side effect of this approach would be to
risk creating a negative equity problem for many house
purchasers and most new house purchasers over the past two
years or so. The likelihood is that the magnitude of the
problem that would be created in this way would be as large
and could be greater than the problem that would be resolved.

Fairness is essential to creating and maintaining public support for
the market system. The rights of the individual and those of the
community must be fairly balanced. There must be equality of
opportunity in the market. This means that the operations of the
market must be supported by as much public information on its
operations as possible. It is instructive at this point to recall a
recommendation (yet to be accepted) in the Kenny Report,
published three decades ago:

Any member of the public should be able to find out what
prices have been paid for land and the nature of the dealings
in it. Under the law as it is now, this is not possible. This has
the further disadvantage that it is not possible to compile
accurate statistics for the whole country in relation to land
prices. This information is essential for policy-making decisions.

The planning system itself must be transparent. Where the market
system (which is embraced by the state) is operating against the
needy, appropriate interventions must be made by the state
through the planning system.

More bousing A major theme of the submissions is that prices are
driven upwards by the degree to which the supply of houses fails
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to meet the need for them and that therefore enough houses
should be provided to stabilise prices. While the analysis that
follows ranges widely, the provision of development land for
housing and the servicing of that land must be seen as a major
underlying concern.

Complexity The analysis quickly reveals that the problems thrown
up by the property market are complex. However, several broad
principles can be established whose application in turn helps to
reduce the number of measures that may be taken in relation to
particular problems. Those measures — referred to as policy
instruments — often require research and close analysis to determine
their efficacy. Some of these policy instruments have been
identified and used in Ireland but there are many others available
in the experience of developed countries across the world. These
clearly ought to be made available to the national toolkit. It should
be noted that the National Economic and Social Council is engaged
in a wide-ranging study of policy instruments applied in housing
and land policy. In the meantime, problems must be engaged with
the skills and knowledge at present available. Adjustments must be
made quickly if particular policy instruments are not working. This
means that, critically, high-quality knowledge of the operations of
the market and the operation of the planning system within it must
be made available continuously and quickly. The analysis also
shows that the property market in fast-developing urban areas is
exceptionally complex and that Irish experience of it is only quite
recent. It is apparent that when the state intervenes to achieve a
particular effect it sometimes fails because the policy instruments

it uses are too blunt. Even when it seeks to operate with great
sensitivity it may find itself involved in creating an apparatus so
extensive, and therefore expensive, that it consumes the savings
anticipated. For example in Britain the Town and Country Planning
Act of 1947, which proceeded from the Report of the Expert
Committee on Compensation and Betterment (Uthwatt Report 1942,
see Appendix 5), even though it was meant to nationalise the
development rights in all land in Britain and thereby stabilise the
cost of land, proved far too complex and expensive to administer
and met with such widespread public opposition that it became
unworkable. It is in the nature of the situation, then, that patience
and understanding must be exercised where people may be using
the best knowledge and policy instruments available but failing

to achieve.

How the property market works

In this chapter we examine the property market and how the
planning system operated by the state acts upon it. Many of the
submissions received by the committee fell into two broad groups.
One group felt that the property market worked well and was now
delivering a remarkable number of houses annually (such that the
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supply would soon bring about a levelling off in the price of
houses). This group felt that most difficulties lay in the working of
the planning system. They pointed to their experience that serviced
land was not being made available quickly enough and that the
procedures which they were obliged to follow in regard to securing
a grant of planning permission were cumbersome and slow.

The other group was concerned with a variety of problems in the
property market, problems so large that a radical measure such as a
constitutional change was necessary to address them. Members of
this group were concerned with such things as the phenomenal
increase in the price of houses and the concomitant weakness

in the provision of social and affordable housing, the price of
development land, the hoarding of development land, the levels

of compensation for land compulsorily acquired for infrastructural
development, and the windfall gains which the system was creating
for a few.

In order to fully understand the problems and evaluate the various
solutions proposed to solve them the committee explores in this
chapter the dynamics of the property market and the problems
created by the action of the planning system upon it.

Land and landed property: has our past had any influence?

In Treland we have historical perspectives on landed property that
set us apart in some respects from many western democracies.
The surrender and re-grant policy pursued by the Tudors in the
sixteenth century uprooted the land tenure system that had
prevailed for almost two millennia under the Brehon law and

that had a strong communal character. The expropriation of native
Irish landowners a century and a half later, following the Williamite
wars, was another major upheaval: it resulted in about five
thousand families that formed the Protestant Ascendancy holding
more than three quarters of the land of Ireland. It needed the land
war of the late nineteenth century to usher in a final settlement of
the land question.

To the particular conceptions of land and landed property
developed by these and related Irish experiences can be traced the
high levels of home ownership that mark Irish land development in
the twentieth century and into the twenty-first. The Institute of
Professional Auctioneers and Valuers in its written submission to
the committee put it in the following way:

Ireland has one of the highest levels of home ownership in the
EU, standing at seventy-eight percent, compared to an EU
average of just sixty-one percent. This characteristic of the Irish
population has long historical and sociological roots, dating
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back to both the famine and Ireland’s colonial past. Owning
one’s own home is a key desire of most Irish people of working
age, primarily reflecting the need for security of tenure.

The impact of economic development and urbanisation

Prior to the industrial revolution, land was the main form in which
wealth was acquired and stored in all countries. With industrialisation
came urbanisation and the emergence of other ways of holding
wealth. The nineteenth and twentieth centuries saw enormous
growth in many cities in Europe and in America and the process has
continued since then. Urbanisation has however been a distinctly
weaker process in Ireland. The nineteenth century witnessed the
progressive collapse of the colonial underpinnings of many of our
towns while at the same time the tenant farmers — the nation-
forming class in the countryside — saw their interests advanced as
owner-occupancy of farms gradually became the norm.

What was to become the Republic of Ireland had, as a result, a
dominant rural ethos and much of the built heritage of the towns
that existed at the birth of the state was not prized. In some cases
public buildings were regarded as the leftovers of a colonial past
and an alien presence in Irish towns and cities. The further
weakening of the economic life of southern Irish towns and
villages was a feature of the first half of the twentieth century,
particularly of the period immediately after World War II when
there were high levels of emigration, peaking in the late 1950s.
Only since the mid-1960s has more than half the population of the
Republic of Ireland lived in towns. Not surprisingly therefore, in the
popular and dominant narratives of Irish history, urban life and
urban culture played only a modest part. This ethos still has an
important influence on our understandings of landed property and
rural and urban development.

Population, 000s

Urban Rural Total
1926 959 2013 2972
1946 1161 1794 2955
1956 1287 1611 2898
1961 1307 1512 2819
1966 1445 1439 2884
1971 1585 1393 2978
1979 1873 1495 3308
1986 2002 1538 3540
1996 2108 1518 3626
2002 2334 1583 3917
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A great change The latter half of the twentieth century saw a great
change in Ireland. Economic development, prompted by the First
Programme for Economic Expansion of 1958, increased the
emphasis on urban development. While agricultural land remained
important, urban landed property became increasingly so. The
creation of urban property assets required to accommodate
industry, commerce and an increasingly affluent population became
more and more important in people’s consciousness. Urban
property markets too became more important as property values
rose (which they sometimes spectacularly did, as in the case of
development land on the outskirts of Dublin). Industrialisation

and urbanisation came to predominate.

A new approach? The rate of change may have outpaced the
change in our underlying understanding of the exigencies of urban
life and the economics of urban landed property rights. Managing
and controlling urban land and planning for the physical
development of towns and cities requires a different approach

to that required for managing a rural and agricultural environment.
It demands a different mind-set.

How urban property is created Clearly urban property does not
exist in nature. It is created through a process of physical
development that is supported by the provision of infrastructure

at local, regional and national levels. What are needed in urban
areas to allow people to live, work and engage in social activities
are buildings, infrastructure and services. Urban land contributes
to the creation of these. Without the necessary permissions and the
physical structures and services, land itself cannot satisfy most
human needs in urban areas. It is only as an ingredient in the
process of producing useable space that urban land acquires its
value. The physical land is not more important than the other
ingredients but it is the only one that cannot be moved elsewhere
and must be used in a specific location. Without accessibility,
infrastructure and services and the capacity to use it, urban land
will not have economic value. (In an urban area some buildings
will be suitable for particular uses either by virtue of location —
closeness to similar users, access to transport nodes, for example —
or because the particular physical form facilitates a specific use.)

Whereas the amount of agricultural land is to all intents and
purposes fixed, new developments and building at higher densities
can increase the supply of space in specific urban locations which,
if supported by efficient and effective transportation, can meet the
demand for convenient accommodation. Land use and
transportation planning is vital to the success of urban
development. It is of interest to note at this point the view of the
Dublin Transportation Office in its written submission to the
committee that a



09

Ninth Progress Report: Private Property

more orderly and socio-economically viable pattern of urban
development could be achieved if strategic integrated land
use and transportation planning principles were adopted and
adhered to.

More particularly in an urban area the relationship of one building
to another and to its surroundings is of acute importance. Important
also is the way buildings can be used both in terms of rights to use
particular parts of them in particular ways and rights to use them
for particular time periods. Urban areas are an amalgamation of
physical assets that have been produced in response to human
needs, in forms that reflect these needs and have a relationship to
each other. Urban areas are, consequently, constantly evolving,
diverse and not particularly bounded by natural constraints. The
process of creating further urban assets is complex and dynamic
and requires careful management and control. Urban areas are a
manifestation of the complexity of modern social and economic life
and are much more difficult to understand, manage and control
than rural areas.

The role of the state Given the level of complexity, the diversity,
the physical relationships and the effect of juxtaposed uses, the
inevitable change and development in urban areas must occur
through a mixture of state and municipal regulation of social and
economic activity. This process must be planned, organised and
controlled and it must be facilitated by appropriately qualified staff
deployed in organisations equipped to understand, anticipate and
plan for the needs of urban areas. Inherent in the process is the
need to balance private and common interests. In some instances
decisions must be made in the interest of the common good
(openly accepted by virtually all who made submissions to the
committee), to ‘limit the absolute enjoyment of private property’, in
the words of the Irish Auctioneers and Valuers’ Institute, ‘by
controls, by equitable taxation measures, land and building usage,
regulation of condition of occupancy and at times extinguishment
of property rights and ownership, subject to appropriate and
equitable compensation’.

Is there something special about the legal rights to landed
property?

Economic activity brings with it the need to exchange landed
property and property related services and this creates property
markets. The success of urban areas is fundamentally affected by
the ease with which accommodation and space can be bought, sold
and rented in those markets. The activity is described as follows by
the Irish Auctioneers and Valuers’ Institute in its written submission
to the committee: ‘[as] well as making a major impact on society
through the provision of housing, property makes a significant



THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION

70

contribution to economic competitiveness and the regeneration of
urban areas’. Property markets exist in the form of a series of
formal and informal arrangements bringing together buyers and
sellers and distributing urban assets among competing users. To
understand these markets one must grasp clearly the nature of what
is exchanged and understand the different kinds of legal interests
there can be in urban landed property.

The law of real property,' or land law, is concerned with the rights
and liabilities that arise in society in respect of land. It defines the
wide variety of rights and liabilities over landed property that make
up ownership. These rights and liabilities are created by the actions
of private parties and by the actions of the state. The Irish Planning
Institute in its submission to the committee referred to the
separation of ‘ownership rights and development rights’ and Tom
Dunne, head of the School of Real Estate and Construction
Economics, Dublin Institute of Technology, in his oral submission
to the committee said that development land could be thought of
as an amalgam of three separate property rights, ‘the right to
occupy and use land, the right to develop or change use and the
right to connect to infrastructure’.

These rights, however, cannot simply be exchanged in the same
way as other goods and services that are traded in markets. The
law establishes the nature of the rights involved and how the
parties to property rights may deal with them.

Can one own land completely? The largest bundle of rights to
landed property recognised in our land law is the fee simple or
freehold estate and within the law the owner of these rights is free
to use and enjoy the land much as he or she pleases. At a popular
level it might be thought that such an owner not only owns the soil
but also everything up to the sky and down to the centre of the
earth, that he or she is as close as legally possible to complete
ownership in the same way as one might own a car or other
personal property.

The rights of others The owner of the fee simple or freehold estate in
landed property will, however, never enjoy such wide-ranging rights
as this suggests, particularly in complex urban areas. Landed
property will always be owned subject to extensive state control and
interference through legislation and subject to rights that others may
have acquired by way of other land transactions or agreements.
Examples of these rights are leases, mortgages or other agreements
such as the right of support owed to owners of adjoining properties
(such as might exist in a terrace). What an owner of landed property
has is a bundle of legal rights. These can be transferred as a whole,
re-bundled or separated out and sold in parts.

1 The law distinguishes between real property, that is immovable property such as land
or houses, and personal property, that is movable property such as money or jewels.
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It is worth noting that the exact rights transferred can be, and
frequently are, assembled to meet the individual needs and
preferences of the seller or buyer. Each piece of landed property
will therefore be defined by a unique legal title whereby the exact
nature of the rights bought and sold in the market are defined and
clarified as much as possible. This is done by lawyers who are
skilled in interpreting land law and applying it to particular
circumstances and who can provide buyers and sellers with a
suitable title and an understanding of what is traded.

Regulation by the state Often the state has to alter or limit the
rights which comprise property interests for the purpose of
regulating social and economic activities in the interests of the
common good. The Royal Institute of Architects of Ireland had this
in mind when it wrote to the committee:

Land is a finite resource, whose productive (or less productive)
use has external impacts on other land users and on the
landless. The external effects of private land use, and of how
private use is controlled, can cause problems for the social
and economic fabric at several levels; from society’s ability to
provide transport and water infrastructure, to climate change
exacerbated by excessive use of private transport.

The state can by law circumscribe or remove some of the bundle
of rights that comprise particular landed property interests, and it
has done so extensively in the past. Examples of this include the
granting of security of tenure to tenants, control of the airspace
over property by the air navigation acts or control of use and
development of property under the planning acts.

Property markets, therefore, are best understood as markets where
legal rights relating to property are exchanged rather than as
markets for the land and buildings themselves. What is traded in a
property market are rights to use land and buildings coupled with
responsibilities to the state and others. Inherent in these rights also,
importantly, is the right to deny access to others. Development
rights, which are regulated through planning legislation, represent
just one suite of rights involved. Since the introduction of the 1963
Planning Act, development rights are no longer inherent in the right
of ownership of property. Indeed the planning system is
constructed on the principle that the state has the right and the
need to alter the bundle of legal rights that relate to property.

Do the normal rules of economics apply directly in the
property market?

No. Landed property has particular characteristics that make
orthodox economic analysis difficult. This was recognised early in
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the development of economic science and so the treatment of land
value is a distinct theme in economic theory. Land value, as a rule,
is neither prominent nor discussed fully in standard modern
textbooks. The Irish Auctioneers and Valuers’ Institute had the
following comment in its written submission to the committee:

Land is heterogeneous not homogeneous. It is traded
infrequently in a series of linked sub-markets. Transaction
costs limit the ease of market entry and exit and aggravate
liquidity. Sub-markets are not merely geographically defined,
but are also product differentiated. In residential land, for
example, separate sub-markets exist for bulk land, small
housing sites and sites suitable for apartment development.
The number of buyers and sellers for land as a whole, let
alone in each sub-market, is limited.

There is a view that the widespread nature of such imperfections
makes property markets among the least efficient of all. There are
seven important characteristics that have a bearing on this issue.

Characteristics of the property market

Cyclical features

The first characteristic of property markets is that they have
different cyclical features to other markets. Property market cycles
can endure over longer periods and be more pronounced than
those of other markets. Mostly they will lag behind macroeconomic
cycles, taking longer to wax and often waning quickly, sometimes
very quickly. The transition from one phase of the market to the
other can be speedy and sensational, with property values rising
or falling dramatically.

This renders the urban land market vulnerable to speculative
bubbles, which can be hugely influenced by government policy.

The reverse is also true: it is just as easy to induce damaging slumps.
In the past government policy in Ireland has acted in a pro-cyclical
way and amplified the natural boom/bust cycle of the market.

Prices relative to incomes bigh

The second characteristic of property markets is that the price of
property is usually very high relative to the incomes of those
wishing to buy. Borrowing is therefore required for purchase and
the terms and cost of borrowing — that is to say bank lending
policies and interest rates — have a strong influence on the demand
and activity in the market for landed property. If the income of
some is not sufficient to allow them to repay borrowings they will
be precluded from the market and forced to rent. CORI Justice
Commission refers in its written submission to the report Housing
Access for All? (2002):
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The report projected that as a result of uneven development,
socially and spatially, there will be a significant increase in
the levels of unaffordability recorded among Irish
households. It predicts that thirty-three percent of new
households will not be able to afford to become home-
owners and that this figure rises to forty-two percent in urban
areas, compared to thirty-two percent in rural areas.

Housing is a special case Property markets will not of themselves
supply everyone with a home which they can own. Where there is
an overall shortage of housing, those at the bottom end of the
market will be priced out because the market rations the available
accommodation among competing bidders. On the other hand if
property prices are low, supplying those at the bottom end of the
market may not be sufficiently profitable to encourage
development. It follows that direct, non-market provision of
accommodation will be necessary at all stages of the cycle. An
approach to housing economics, therefore, which is more in tune
with societal requirements than with pure market requirements is
needed to deal with the challenge of providing housing for people
at the lower end of the market. The housing policy and advisory
organisation Threshold wrote the following to the committee:

The Irish housing system is, above all, dominated by market
provision (by private developers) while the non-market
components (eg local authorities, housing associations,
co-operatives) have been strongly residualised. Market
provision increased from 67 percent of the total in 1975

to 90 percent in 2002 while non-market provision declined
to only 10 percent over the same period.

Property markets come in two forms

The third characteristic of property markets is that they operate on
two levels: they are simultaneously consumer markets and
investment markets. In a modern dynamic society some at all income
levels will choose to rent, and investors will make property available
to them. Property is a suitable vehicle for investment — it endures
over time, it is a convenient and secure asset from the point of view
of lending institutions, and the rights of both owners and occupiers
can be separated under the legal code. Renting is common in the
case of commercial property because capital employed in many
business activities produces returns in excess of the return or the
benefit to be earned from investing in one’s own building.

The property investment market is influenced heavily by activity in
other investment markets — especially the stock market. Investment
markets often reinforce each other and this can have the effect of
amplifying cycles, driving prices either too high or too low from an
owner-occupier perspective.
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It is worth noting that because landed property assets are extensively
used as collateral for bank lending, any precipitate government
action effecting a sharp and substantial reduction in values might
well pose serious difficulties for the banking sector, among others.

Unexpected effects of dual nature In ways such as those described
above the market throws up more complex features and activities
than the straightforward supply of accommodation might suggest.
Solutions to urban problems must take account of the effect of
investment capital flowing to the property investment market
compared to other investment markets. It is entirely possible to
create conditions where too much investment money chases too
little investment opportunity in the property market and prices

are driven up. It is possible to provoke speculative activity by
unsuitable intervention with, for instance, the benign intention of
helping people to secure a house, an office or a factory. The
Institute of Professional Auctioneers and Valuers was firm in its
view about official interventions in the housing market in the past:

The timing of many interventions was cyclically wrong. They
have tended to increase volatility of house prices, and have
generated considerable uncertainty. Market forces generally
deliver the most desirable outcome and where possible they
should be left to operate as freely as possible.

Property markets are essentially local

The fourth characteristic of property markets is that they are
essentially local, not national or international: they are very distinct
from each other in different geographical locations. National
policies can have profoundly differing effects on different local

or regional markets.

Price comparisons and substitution are difficult

The fifth characteristic of property markets is that each property is
unique, not only because of location but also in terms of physical
layout, form, condition and legal title. This makes price
comparisons and substitution of one property for another difficult.
Solutions which involve applying a convenient administrative
formula may fail because every property has the potential to
become an exceptional case.

Lack of comparative information Property markets are far from
transparent. Information about them is often distorted by rumour,
and there is little agreement about the definition of common terms.
Jerome Casey, in an analysis published in Building Industry
Bulletin (July 2003) which he submitted to the committee, provided
an insight into the failure of our current data-collection systems. He
described the lengths to which one must go — via planning
authorities and various agencies including the Land Registry, the
Companies’ Office, the Valuation Office, the Registry of Deeds —
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in order to compile basic information about ownership, permission
status, transactions, etc:

Like most property law, the search process requires
punctilious persistence rather than genius. But viewed against
the needs of an information society, the process could not be
seen as transparent, either for policymakers in housing, or for
the general public.

Because statistics about property markets are deficient, research
relating to them is poor and predictions and modelling is difficult.
Hence government intervention is often poorly targeted and can
have unintended effects.

Government policy should aim to increase transparency in the
property market by insisting on a simple system for land and
title registration and by making transaction prices public. That is
the case in many other jurisdictions. Such measures would assist
the efficiency of compulsory purchase procedures. They would
also assist the process of analysing urban areas by providing
basic working data needed to underpin good planning and
public policy.

Recommendation

In order to encourage transparency in property markets and
research, transaction details should be gathered and published by
the state. All lands and titles should be registered by a specified
date. Auctioneers and estate agents, who generate, supply and
promote market information, should be regulated by either an
independent body or the state.

Limited numbers of sellers and buwyers

The sixth characteristic of property markets reflects the fact that
each particular holding exchanged is unique in terms of the legal
title to it, its location and its physical form. It may also be unique
in terms of the size of the holding or the large amount of money
required to fund its purchase.

Thus in any given case there may be only a very small number of
owners and an equally small number of buyers. Indeed the number
of individuals involved may be no more than a handful. Specific
categories of property may come on the market only infrequently
as is the case with agricultural land suitable for development. When
such property does come on the market and alternative properties
are poor or inadequate as a substitute, or simply limited in
availability, the vendor achieves something of the power of a
monopolist in dealing with purchasers.



THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION

76

For a market to work efficiently neither sellers nor buyers ought to
be able to influence trading unduly. In fact, in the case of property
transactions there are often circumstances where this does not
apply. It is in the nature of the market that sellers may be able to
influence the rate and timing of supply of some categories of
property holding. It is also in the nature of the market that in some
circumstances there will be only a limited number of possible
buyers who have access to the large amounts of capital required.

At some times, particularly when the economy is prospering and
there is a ready demand for property, vendors will have the upper
hand in the transaction and purchasers will be in the weaker
bargaining position of having few options.

Where there are barriers to entering the market to supply serviced
and zoned development land, for example, the smooth operation
of the market can be inhibited to a point where the normal criteria
associated with supply and demand may not apply.

Tax and property

The seventh characteristic of property markets, and particularly
house markets, is that they are greatly influenced by national and
local tax policies. Ireland’s tax system is particularly favourable to
the ownership of a principal private residence. In fact Ireland is
exceptional in western countries in not having local taxes on
residential property to fund local government. This absence of
taxes encourages people to store their investment wealth in their
homes and it actually keeps prices here higher than they would be
if residential property were taxed.

High transaction costs Transaction costs, however, are high. Stamp
duty is seen as high, as is VAT. Legal and other professional advice,
essential when property rights are transferred, is costly. The Society
of Chartered Surveyors took the opportunity in its submission

... to once again condemn the punitive nine per cent stamp
duty on house purchases and trust that with the relative
reduction or increased affordability of housing, the rate can
be brought down to nominal levels. The high rate of stamp
duty inhibits essential mobility within the housing market,
such that it is all too common to find single occupiers in
family houses.

The Irish Home Builders’ Association also referred to transaction
costs: ‘other government interventions in recent years have
increased the price of housing including the increase of VAT to
13.5% and the increase by 50% of the level of stamp duty payable
on land transactions’.
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Conclusion

Property markets are quite unlike other markets and have
characteristics that require special attention. Unfortunately housing,
planning and taxation policies have not taken sufficient account of
these characteristics, nor of the interaction between planning and
urban property markets. It is not surprising that there are
deficiencies in our planning system when looked at from an urban
perspective, deficiencies that manifest themselves in particularly
high development land values.

House prices and development land

Land has little or no intrinsic value above its agricultural value if it
cannot be used for a purpose other than an agricultural one. The
value of land suitable for development is directly related to the
value of the buildings that may be erected on it. The value of those
buildings is determined by supply and demand.

Increased demand Increased demand for accommodation arises
from increased economic activity and population growth. At first
this demand will be met by the occupation of vacant
accommodation: those requiring accommodation will bid against
each other for the available supply and prices will go up. This will
encourage the more efficient use of the existing stock but it will
also act as a signal to developers to provide new accommodation.

In any given period the addition of new buildings to the existing
stock will be very small in proportion of that stock. The value of
new buildings will therefore be influenced to a substantial degree
by the stock of existing buildings. Prices will be set primarily by
demand for the existing stock and not by the flow of new buildings.

Builders are price takers The decision to develop or not takes as a
given the price that can be achieved for the finished product —
buildings available for occupation or use. In the housing market
builders are price takers and will sell their product at a price
determined by the market and not by the value of land and the
cost of construction.

The inputs needed to provide buildings comprise the site (the
development land), the construction materials, labour, professional
expertise, finance, and the enterprise of the developer. All but the
first will be in generous supply compared to the supply of land.
Consequently most of the increase in the value of property
resources will descend to the site. Because of this the value of the
site as a factor in production is called a derived demand. Put
another way, the value of development land is the residual after all
other costs involved in the construction process have been taken
into account.
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The price of development land

When analysing problems in housing markets or in other property
markets, urban economic theory points to two important principles.
First, the price of landed property, including housing, is not
determined by the cost of production. Second, the value of
development land is the result of high property prices not the
cause. These are important insights, which allow a better
understanding of the problems of urban development.

The Society of Chartered Surveyors in its submission to the
committee spoke of house prices as ‘fundamentally a function of
the balance between supply and demand and the economic
capacity of purchasers, coupled with market expectation on interest
rate predictions’. William K Nowlan, chartered surveyor and town
planner endorsed the view ‘that house prices are set by the
competitive market process, which regulates supply and demand
of completed new buildings, and not by the simple cost of land or
by the cost of any other input.” The Construction Industry
Federation agreed:

The value of development land is a residual deriving from
the uses to which the land can be put. The price which, for
example, a house builder or commercial developer is
prepared to pay for a plot of land is the price which remains
after labour, materials, overhead and profit are deducted from
the estimated selling price of the premises on the developed
site.

It must be acknowledged that this is not the perspective of the
determination of house prices taken by all in our society. As with
many issues in economics there are alternative views and it has
been suggested recently that an alternative is the case (see Roche,
Quarterly Economic Commentary, ESRI, Winter 2003). Also,
property developers often argue that the main determinant of high
house prices is the cost of materials and labour combined with the
high cost of development land. And there have been many calls in
recent times for the capping of land values, in the expectation that
such a measure will have the effect of reducing the price of houses.
The Irish Auctioneers and Valuers’ Institute, however, expressed a
different view to the committee: ‘any capping of the value of land
to the landowner will significantly reduce the future supply of
building land [because landowners will simply not sell until a future
date in the expectation that the capping will be removed] and any
consequential reduction in the supply of houses will, inevitably,
result in even higher house prices’.
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The determination of house prices

The popular perception is that the price of a house is determined
by adding the cost of construction to the cost of the site. This is
based on what may be called a building-block approach to price
determination. It sees the price of houses being driven by the price
of land and the costs associated with labour, materials and levies
imposed by local authorities. This may have been true in the past,
in rural economies where people had access to sites from local
farmers.

A combination of statutory land use planning and urbanisation
changes the relationship between the cost and the price of houses
fundamentally, and the building-block approach outlined above,
although widely held, is thought to be incorrect by many
professionals practising in the property market and certainly by the
majority of those professionals who made submissions to the
committee. They are supported in this view by urban economic
theory.

With the onset of rigorous planning and urbanisation, people no
longer have the option of selecting a site for a relatively small sum
from a range of willing farmers. Mostly they must buy either an
existing property or a new one situated on land zoned for
development. Because planners must prioritise the areas selected
for development the demand for housing is forced through zoning
to go to particular locations. In this way the supply of development
land is constrained compared to a rural, agricultural environment.

It is builders who compete for the available supply of development
land in urban areas. This is so because most new homes in urban
areas are bought from builders. Builders first determine the price
they can expect for the houses they will build. They will look at
what is available in the market, much as a purchaser might, and
will conclude that their product will sell for a somewhat similar
price. (Before pressing ahead, it is worth noting that the
comparison is not of like with like — the existing houses upon
which it is based are typically supplied with extensive community
services as well as physical and social infrastructure.) Then they
will have regard to what it will cost them to build, in terms of
labour and materials. A simple subtraction of the latter from the
former, and taking into account financing costs and margins, will
give them the price they can pay for the land.

So the price of development land in urban areas will be derived
from competition among builders taking as a given the price at
which they can sell their product. Of course getting all this right
and doing so on borrowed money is difficult and property
development is undoubtedly a risky business in normal times. The
Construction Industry Federation noted this risk when it wrote of
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the ‘lapse from the time land is purchased in a zoned or un-zoned
state, through the submission of planning application to the local
authority, the appeals process, and the provision of services’.
Clearly, however, rapidly increasing house prices provide much
cover for even large-scale miscalculations.

It follows from the above that, far from pushing up the price of
houses, the price of development land is pulled up by high house
prices: the price of the land is a result, not a cause. It also follows
that while it may be prudent at times to provide tax or other
subsidies in specific locations or for periods of recession, such
measures can have the effect of driving up the price of houses and
building land. This is the case when there is excess demand for the
available stock of accommodation and prices are high.

For example, attempts by government to deal with high house
prices by providing subsidies have ultimately had the unintended
effect of increasing the value of development land. Many
government interventions in the market provide examples of this.

The need to re-conceptualise development land

We need to re-conceptualise landed property if we are to provide a
legislative and administrative framework capable of solving problems
of urban development. We must move away from an understanding
of land and property rooted in a nineteenth-century agricultural
economy. Landed property is traded in sophisticated and dynamic
markets which, although having their own particular characteristics,
still obey the laws of supply and demand — which are difficult to
buck. As in other markets, scarce assets attract high prices. The
market will ration them efficiently and, if properly regulated, is
capable of doing so fairly. Where the market fails, measures need to
be adopted that work with the market and do not serve to frustrate it
and throw up unintended consequences that make matters worse.

Conclusion

The committee accepts the view of the majority of professional
commentators that, in the case of dwellings in urban areas, high
house prices are not primarily the result of high development land
prices. Instead high development land prices mainly result from
high house prices.

Our planning system is framed on an understanding that problems
that arise from development are amenable to administrative
solutions. Often these ‘solutions’ have the effect of frustrating if not
contradicting market forces. John Crean, a chartered town planner
and associate director with Cunnane Stratton Reynolds Town
Planning and Landscape Architecture, informed the committee that
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... the difficulties in developing lands cannot simply be
presented as the fault of landowners/developers. Given the
present legislative framework and the operation of the
development plan and planning application system by local
authorities, the development of lands will always be difficult
to promote when it is accepted that all development
proposals must go through an extended gestation period
and detailed assessment process that begins long before

a planning application is made, this being the case even
where appropriate services are available.

Congestion, inadequate infrastructure and a lack of services are the
result of our present planning system. The urban form that has
developed in Ireland is a product of our planning system. High
development land prices originate in our planning system, a system
that restricts the amount of zoned and serviced land available to
the market in locations desired by people expressing their desires
through the market.

W K Nowlan reminded the committee of a view widely shared in
the submissions that ‘the limitations in supply brought about by
the slow delivery of planning decisions and the slow supply of
infrastructure by local authorities has inhibited the ability of the
development industry to respond to the demand for new houses
and buildings and the ensuing scarcity has forced up the price of
houses’. The Institution of Engineers of Ireland pressed the same
point before the committee in regard to major infrastructural
development projects which ‘are subjected to a significant planning
approval process and most require an environmental impact
assessment in accordance with EU directives. The planning process
can be a major constraint to timely implementation of infrastructure
development ...." The Forfas submission was in agreement that the
‘... speed of the planning process is a key issue that has been
identified by the Agencies as an impediment to the effective rollout
of economic infrastructure’ [Forfds emphasis].

The need for formal land use planning in urban
areas

Responding to increases in demand

Only a small proportion of the total property resources in a given
urban area will be exchanged in any one year. This mirrors the
situation nationally where there are approximately 1.4 million
dwellings, of which about 50,000 (or 3.5%) are sold annually. Even
allowing an additional figure of 50,000-70,000 units built each year
one sees that the vast majority of the stock of accommodation does
not come to the market.
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Clearly if there is a sustained increase in economic activity all
property prices and rents will rise progressively as the available
stock of accommodation is rationed among competing users. The
market will ensure that the price of the existing stock will be bid
up to a level where it will become profitable for developers to
provide new accommodation. Developers will redevelop existing
property by increasing its accommodation density, and they will
build new stock. Increasing competition among them will bid up
the price of available sites.

In such manner the price mechanism operates in property markets
in much the same way as it does in other markets. Prices and rents
send signals to those who own or can develop property that there
is a demand for change. The demand will signify a need to change
the use of some existing buildings or a need for additional supply —
or a combination of both.

It is difficult to estimate with any degree of accuracy the total
accommodation that will be needed at any given time in urban
areas, not to mention the accommodation needed for particular
groups of users. The complexity of urban areas and their dynamism
is such that accommodation needs and uses are ever changing. The
market can, as we have seen, achieve a reasonably satisfactory
allocation of existing urban property among competing users. The
economic forces are strong and because property assets are
expensive relative to incomes there are strong incentives to develop
and accommodate changes in demand patterns.

Nevertheless, because of the inefficiencies inherent in the property
market which we alluded to when describing its characteristics,
price signals do not work as effectively as in other markets. As a
consequence, adjustments to supply and demand will be slow and
the indicated solutions may be less than good when viewed from
the perspective of the community. It is in the natural order of the
market for example that difficulties will occur with supply when
demand increases. The market is cyclical, it can deliver booms as
prices overshoot on the way up and slumps as they collapse on the
way down.

Moreover private sector developers, because they seek to maximise
profits, will often neglect the provision of social services and public
utilities needed to support development. Also, decisions about the
use and development of particular properties will sometimes be
made by individual developers without adequate knowledge of
what is happening in the market as a whole.

Planning and market deficiencies

Market decisions alone are not, therefore, capable of providing
optimum solutions to urban problems. Such decisions, for example,
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must be taken against the background of a soundly based projection
of future needs. Experience suggests that what is needed to achieve
the optimum allocation of land uses in urban areas is a combination
of a formal land-use planning system and a market mechanism. Left
to themselves markets will result in sub-optimal solutions to urban
problems. But, equally, planning alone, without taking into account
market conditions and forces, will not produce satisfactory solutions
to problems of urban management and development.

Planning helps the market to work in a number of ways. Firstly,
some land uses in urban areas can be provided only by the state.
Optimum road design and construction for example require the
acquisition of particular properties through a process of planning
and compulsory purchase. The market, operating alone, cannot
normally provide what are generally seen as non-profit-making uses
of land, including sewage systems, schools, open spaces and other
infrastructure.

Secondly, a system of formal land use planning offers assurance
that the types of buildings constructed, how they are built, the uses
to which they are put and their compatibility within their locations
are subject to control in the interests of the common good. Such
planning gives property owners the security of being surrounded
by compatible land uses and enhances the value of their properties.

Thirdly, solutions to some urban problems may require a level of
co-operation among property owners that can be difficult to
achieve because of competing interests, or may be beyond the
capacity of individual property owners. Urban dereliction is an
example: solutions here often require a capacity and assurance that
can only be provided by an overarching authority.

Fourthly, urban property markets are volatile. In fluid economic
and social circumstances property developers have great difficulty
anticipating, planning and providing for the needs of people and
organisations. Property development takes time and this adds to the
challenge. Land use planning provides a framework against which
developers can judge the likely demand for their product. It also
gives investors a degree of security that the value of their
investment will be protected from the danger of oversupply.

Getting the balance right is crucial. If planning policies are too
restrictive they will protect what is a restricted supply, and the
provision of new accommodation will be constrained as a result.
Having said that, however, all planning suffers from the deficiency
that it is not possible to forecast accurately what will be the
circumstances that will apply during the currency of a development
plan. Plans must therefore be flexible, depending on the accuracy
of the underlying information and the dynamism of the planned
environment. Overconfidence in the efficacy of planning and the
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absence of necessary flexibility are among the explanations for
failures in planning.

Planning must take account of the dynamics of urban property
markets. When assisted by an appropriate planning system, these
markets can accommodate the complexities of urban areas. The
signals about land and property use indicated by changes in
property values and rents need to be understood and taken
account of by planners, and interpreted as an indication of the
desires of people and organisations regarding future use patterns of
property in urban areas. Planning should make room for market-
driven changes.

Understanding property markets will help to analyse problems
associated with high house prices and the price of development
land. The increase in value created by granting permission to
develop agricultural land for urban use is not inherent in land. It
flows from the regulation and control of development and the
restriction of rights to develop to particular lands selected on the
basis that this will serve the interests of the community as a whole.

Under a system of formal land use planning, development rights are
denied to some property owners and are concentrated and
enhanced in the case of others under the planning system. If, in
addition to this, the amount of land zoned for development is
inadequate, the value of the zoned land will be increased by an
even greater amount than might be expected. In these circumstances
the economic value that flows from development rights and from
the provision of infrastructure, if given by way of gift to the owners
of zoned development land, distorts the operation of the market.
The super profits available to those dealing in this land send a
signal to entrepreneurs to involve themselves in the acquisition and
holding of zoned development land.

The planning system should not facilitate the distortion of the
market in the manner described above. Developers of urban
property should rather be competing with each other to meet the
needs of those requiring accommodation and should be rewarded
for doing this. Competition should be on the basis of innovation in
meeting the varied accommodation needs of buyers or on the basis
of providing accommodation at the cheapest possible price. The
planning system can provide developers with incentives to compete
against each other in acquiring the limited supply of land coming
to the market, the principal incentive being access to the profits to
be made from adding to the supply of urban property.

This analysis points to the critical need to zone and service an
adequate amount of development land in order to allow the
process of urban development to take place in a way that meets
the needs of those seeking accommodation in the market. Just what
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is an adequate amount of zoned land is, of course, a matter of
judgment. Judgment about this matter should not be based solely
on an estimate of the amount of land required to build new
accommodation to house anticipated future population growth.
That would presume control over the rate at which development
land comes to the market during the timeframe of a development
plan. The Planning and Development Act 2000 confers no such
control: it leaves the rate at which zoned land comes to the market
up to the individuals who own the land.

In fact a marginal shortage, resulting say from a landowner
deciding not to bring zoned land to the market, can have a
disproportionate effect in the market. Such a deficiency in the
supply of zoned land to the market will very probably result in a
substantial increase in the value of the land that does come to the
market. Values may indeed have to lift substantially in order to
tempt some reluctant landowners to sell despite valid personal
reasons for not doing so.

The solution might appear to be to zone and service much more
land than that required to meet forecast development needs. Local
authorities are, however, understandably reluctant to do this
because the resources available to service land are scarce. Plainly it
would be wasteful to provide services to land that may not be
developed for a generation.

It makes sense to service only land that is set out for development
within the timeframe of the development plan. Scarce resources
required to provide infrastructure must be prioritised and used in a
cost-efficient way. As a result of this, and bearing in mind that
planning authorities have no real control over the rate at which zoned
land will come to the market, there may be a perceived shortage of
development land. Once there is a perception of shortage, speculators
will buy land with the intention of cashing in on anticipated price
rises and, having bought it, they are likely to have an incentive to
maintain the shortage and keep values up by not developing the land
until it suits their interests. This is unlikely to accord with either the
needs of the market or the timeframe of the development plan.
Hoarding development land There has been considerable comment
on the apparent concentration of the ownership of development
land in the hands of relatively few people and it is often proposed
that development interests hoard land. The effect of this would be
to increase the price of development land.

As against that, it is suggested that developers must maintain a
steady supply of land as part of the development process and that
they are acting prudently in providing a steady source of
development land for their construction labour force. This is a form
of integration of the production process that is familiar in other
industries and, as in the case of other industries, where anti-trust
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measures operate against cartels, measures should similarly be
taken to prevent the monopolisation of development land.

‘Hoard’ is a word with pejorative connotations. Misers hoard from a
neurotic fear of the future. Monopolists hoard to secure their
monopoly. ‘Stockpile’ describes the same process without importing
the same motives. Some submissions made to the committee
suggested that hoarding of development land was common. When
pressed, however, those who made the submissions were unable to
provide clear evidence of land hoarding in the sense of a deliberate
policy of accumulating land holdings and withholding these from
the market. Regardless of how one defines ‘hoarding’ or how
common the practice of hoarding may be, resourceful entrepreneurs
will take a system as they find it and work it to their advantage. The
planning system as operated at present facilitates those with the
resources to buy up development land and hold on to it: this, as we
have shown, creates a distortion of the market. On the contrary, the
planning system should be designed and managed rather to make
the market work in the interests of the common good. That can be
achieved by ensuring entrepreneurial incentives are available within
the system to produce desired outputs — quality accommodation
provided by suppliers competing on the basis of efficiency and cost
and not on the ability to command and control basic ingredients.

It is evident from the submissions put before the committee that the
operation of the planning system has indeed not been sufficiently
aligned with the interests of the common good in this way. The
streamlining of the planning process and the introduction of
additional time-limits on planning authorities, introduced in the
Planning and Development Act 2000, will improve efficiencies in
the operation of the planning system. The system is now more
tailored to ensure that adequate land is zoned for development. It
does not however ensure the timely release of development land
onto the market; the land zoned as adequate may not be adequate.

Options to buy land A further effect of the planning system that
must be considered in this context is the possibility of acquiring
options to buy agricultural land which may in the longer term be
expected to be zoned for development. Acquiring options is a
process whereby a farmer or landowner could be approached and
offered a specified cash sum immediately in return for giving to a
speculator an option to buy at a price above agricultural land
values, such option to exist for a stated number of years.

In line with the committee’s position that information about land
ownership and transactions should be available to the public,
because of the public interest at play, the existence of options
should be included in the categories of transactions to be revealed
publicly as a measure to achieve transparency in property markets
generally (see above page 75).
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It may be thought that, if a particular piece of land that is zoned for
development and serviced is not brought to the market, the zoning
could be changed because of that at the next review of the
development plan. In many cases, however, the reasons for zoning
the land in the first place will remain valid. These could be
proximity to infrastructure, the existence of other nearby housing
which, when added to, might create the critical mass for the
provision of needed facilities, or some physical constraint on
developing alternative lands.

A better solution in the committee’s view would be to have a
system whereby charges increase during the currency of a
development plan. The base rate could be set having regard to the
priority attributed in the plan to the urgency of developing
particular lands. This could increase to a point where after six years
the charges would amount to the difference between development
land value and agricultural land value. At that point the owner may
be presumed to have chosen to forgo the benefit of having land
zoned for development. The local authority concerned could then
acquire the lands by compulsory purchase in the interests of the
common good.

Recommendations

1 When planning authorities are adopting their development
plans they should ensure that sufficient land is zoned to meet
the anticipated needs for the duration of the plan. They should
anticipate delays in bringing serviced and zoned land to the
market.

2 The government should devise a scheme comprising a structure
of progressive charges, whereby planning authorities can secure
the release of development lands where development is not
being actively pursued by the owners or the development land
is not being placed on the market by them.

3 The existence of options should be included in the categories
of transactions to be revealed publicly as a measure to achieve
transparency in property markets generally.

Plainly there is no sense in zoning only sufficient land to meet
projected development needs if all of it does not then become
available to the market. Zoned and serviced lands close to urban
areas where there is a high demand for accommodation and which
have been provided with expensive infrastructure are a resource
which, if withheld from development, diminish the wealth of the
community. The reality is that the planning system puts owners of
development land in something of a monopoly position. As
structured at present, the system gives an economic and monetary
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incentive to developers to act against the public interest by timing
their disposals to maximise the gain to themselves. This situation
is not a flaw thrown up by market economics, it is the way the
planning system is allowed to operate.

The zoning decision of the planning authority to concentrate
development by confining it to particular lands is the mechanism
that creates the primary escalation in land values. Clearly the
benefit of this escalation should flow to the community and not
exclusively to the small number of people who happen to own the
land that is zoned.

What was not understood or appreciated when planning became
mandatory under the Local Government Planning and Development
Act 1963 was the difference the planning process could cause in
relative land values when there are even marginal shortages in the
amount of serviced land available or when zoned land does not
come to the market for development. Neither was it appreciated
that this phenomenon would open the way for intense speculation
in development land. This lack of appreciation led to flaws in the
1963 Act. They remain today.

Conclusion

There is a need for a system of formal land use planning designed
to manage and regulate the market for property resources in urban
areas. Land use planning must be implemented in a way that works
with markets and reflects an understanding of the dynamics
involved. Otherwise the market signals will be distorted and
difficulties of accommodation supply will arise.

Increasing property values, betterment and value
capture

The term ‘betterment’ is often used in discussions and debates
about planning. It refers to the increase in the value of landed
property owing to planning decisions taken by planning authorities.
The Kenny Report (1973) examined the concept (see Appendix 4):

When a local authority carries out a scheme for sanitary
services or builds a road or does other improvements, the
land which benefits from these will get a higher price when
sold. This increase in price is called ‘betterment’, an
ambiguous term because it is sometimes used to describe the
increase in the price caused by the works, sometimes to
describe the increase in price brought about by all economic
and social forces including planning schemes and sometimes
to describe the part of the increase which ought to be
recoverable from the owner.
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Increases in the value of particular properties result from a variety
of influences. Identifying the increase that could be securely
attributed to planning decisions is more difficult than might be
thought. The principal reasons for increasing property values are:
a) generally improving economic conditions; b) the effects of
formal land use planning; ¢) the provision of infrastructure and
general urban improvements; d) transport policies; e) tax policies.

a) generally improving economic conditions General improvements
in the wealth of society flowing from economic growth will lift

the value of all assets including landed property. The Institute of
Professional Auctioneers and Valuers referred the committee to ‘a
fundamental transformation’ in the Irish economy over the past
decade:

This transformation was characterised by several factors that
created significantly higher demand for housing. These
characteristics include strong economic growth, a sharp
decline in unemployment, net inward migration, strong
growth in disposable incomes, a young demographic profile,
high household formation, falling household size, and strong
investor demand. Furthermore, the market received a
significant structural boost from a once-off decline in interest
rates due to EMU entry.

It is inherent in a free market system that general increases in the
wealth of a society will result in particular increases in the wealth
of individuals — who may or may not have done anything to earn
those increases. Where value increases in this way and there is a
sale, the state claims a proportion of the increase by way of a
capital gains tax (CGT). To take by taxation a/l of the increase in
the value of landed property caused by the factors that led to
universal increases in the value of assets in the economy generally
would be to single out landed property as a particular and
exceptional case — and one subject to arbitrarily punitive treatment.

b) formal land use planning A formal system of land use planning
will increase the value of particular interests in landed property by

restricting development to particular areas or by designating uses to
which particular buildings or lands can be put. Changes to zoning,

an increase in permitted densities or changes in use categories can

profoundly affect the value of properties.

In the past, development land was singled out for particular
treatment in Ireland. CGT of sixty per cent was applied to
development land following publication of the Report of the Joint
Oireachtas Committee on Building Land (1985) when the general
level of CGT was forty per cent. The 1985 committee report
contained the following conclusion:



THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION

90

There is a wide range of measures available to the state to
ensure that costs incurred by local authorities are recovered,
that undesirable effects of windfall gain on the market and
on the implementation of planning are minimised and that
the overall treatment of returns from land are fair and
reasonable. Taxation measures (capital gains, corporation and
income) are the appropriate method for general treatment of
windfall gain but there is a need for improved information
and examination to establish their full effectiveness.

The 1985 committee’s intention was to capture the windfall gains
made from permitting development. It was a recognition that
particular windfall gains flowed from planning decisions and should
be recouped on behalf of the community. This higher rate of CGT
was removed in recent years because it was seen as a blockage to
development property being brought to the market.

Whether these windfall gains should be captured in this way or by
an alternative method remains a contentious issue. The answer
must depend on whether other measures succeed in capturing
some of the gains. If no other measures are in place then the
argument for applying a higher rate of CGT is strengthened,
although one must consider the market effects of applying such a
high rate of tax, including the propensity to provoke avoidance.
One issue should be clearly understood. Applying a higher rate of
CGT is unlikely to bring down the price of development land. By
reducing incentives to bring development land to the market the
effects are likely to be adverse.

Through planning, development rights are granted to some landed
property owners but not to others and decisions are made on the
basis of development plans adopted democratically by planning
authorities. These plans are devised and implemented in the
interests of the common good. It would seem reasonable as well as
logical that the community which, through a planning authority,
made the development plan and provided the infrastructure and
services required for development should get the value of the
development rights thereby created. The question posed to the
committee by the Dublin Transportation Office seems compelling:

. is it just, that a landowner as well as being compensated
for disturbance, severance and injurious affection should also
be compensated at market value for land taken to facilitate a
metro line when much of the land value enhancement is
derived from the prospective provision of the said line?

The National Roads Authority reinforced the point:

The profit accruing where land is or is about to be serviced
goes to the owner. We would strongly argue that as the
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provision of the services by a public authority is largely
responsible for the increase in land price, the community
which provided the services has a legitimate claim to the
profit.

It is certainly not easy to discern a requirement in the property
provisions of the Constitution that a right with economic value
created by one body should be transferred as a gift to another who
does nothing to create that value. The Green Party shares this view:

We agree with the general concern that the state should be
able, in a fair manner regulated by law, to recover increases
in value resulting from zoning or planning decisions. We do
not believe that the current constitutional provisions would
prevent this.

The most spectacular example of increases in property values
owing to planning decisions is of course the zoning of what was
formerly agricultural land on the outskirts of rapidly developing
cities. In a written submission to the committee from Kilkenny
County Council is a statement that ‘the zoning of land from
agriculture to housing can change value from eight thousand euro
an acre to two hundred and fifty thousand euro plus an acre’. In
this case the value is not only increased by the expectation of
permission to develop but also by the associated expectation that
other lands will not be zoned.

Another example is permitting the density of development to
increase in particular urban locations where demand for
accommodation is high. The Royal Institute of Architects of Ireland
touched on this issue when writing about the current priority ‘to
provide housing in places and at densities which minimise the need
for new roads, sewers, water mains, schools etc, in line with the
1999 Department of Environment and Local Government Residential
densities: guidelines to planning authorities’.

Planning decisions such as zoning agricultural land for
development or permitting increased density, as exemplified above,
will make some properties more valuable: they will enhance or
‘make better’ the rights to those properties.

Inevitably, following the introduction of a new development plan,
or when lands are rezoned during the currency of a plan, questions
will arise as to whether those who gain from the planning process
by having the value of their lands increased should benefit in this
way. Many feel that this aspect of betterment should not accrue to
individual property owners and that the gains should be passed to
the community at large. This view sees that the grant of permission
creates the development value and transfers it to the landowner.
This is a form of betterment and should be recouped, although
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quantifying it and separating it out from other causes of increases
in value presents difficulties.

¢) infrastructure The provision of service infrastructure is part of
the process that transforms agricultural land into development land
by allowing access and by providing drainage, sewage, water and
other services. Public authorities provide much of the required
infrastructure and such provision increases the value of the land.
The Society of Chartered Surveyors reminded the committee that ‘in
practical terms, planning authorities are the only bodies in a
position to provide the bulk of infrastructural services’. The Society
continued as follows:

The value of a location, and the land within it, is socially and
economically created. Infrastructure, broadly defined, is a
major component of that enhancement and historically has
been paid for by the taxpayer. Therefore, the Society
recognises the vital and valuable contributions of publicly
provided services to the development process, and
acknowledges that this increased value should be recovered
for the community at large.

However, we are of the view that taxation has its limitations
and tends to inhibit the supply of land coming to the open
market and encourages ever more complex tax avoidance
schemes. We have long been of the view that the recovery of
the true added value of infrastructural schemes is the best,
most efficient and fairest, by means of statutory levies, way
of recovering that gain for the community.

Apart from services provided directly to individual properties, social
infrastructure provided to the surrounding area — we mean such
things as schools, shops, parks and libraries — improve the quality
of life generally and are reflected in increased property values.
These are often not profitable to supply and are generally provided
by non-market means, although William K Nowlan demonstrated

in his submission to the committee that ‘the pricing in of the cost
of all social infrastructure is not a novel concept’:

For example if one looks at the commercial new towns that
have been developed in the USA one will find that the
developers of those new towns automatically paid for all
infrastructure associated with their comprehensive
developments and not just for the piped infrastructure which
is traditionally provided by Irish local authorities.

I believe that if a levy scheme were introduced that took
into account the downstream demand and cost of additional
schools, hospitals, transport etc, this would result in a
significant element of the windfall gain or betterment, now
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being enjoyed by individual landowners, being available for
investment in the required facilities.

d) transport The provision of new transport facilities has a marked
effect on property values. Enhanced access increases property
values in the areas served and it usually also results in substantial
increases in the value of properties immediately adjoining nodal
points. The Dublin Transportation Office wrote about this:

Paradoxically, the government or its agents are often obliged
to compensate a landowner for elements of value that the
government has created by re-zoning and/or the provision of
infrastructure. In addition, the value of the retained land may
also be significantly enhanced when the scheme underlying
the compulsory acquisition is implemented, for example the
provision of a metro often leads to significant land value
enhancement in close proximity to the station. Such financial
benetfits accrue to the landowner.

It has long been recognised that the introduction of transportation
facilities increases the value of properties in the areas served. In the
case of some favourably located properties the increase in value is
very significant and can unquestionably be attributed to a particular
scheme. Often, however, the increase in value is difficult to
quantify precisely. Consequently devising a scheme to capture the
value created, or the ‘betterment’ conferred on individual
properties, has proved difficult if not impossible.

Often the lands compulsorily acquired for such schemes include
sufficient adjoining lands to allow the public some recoupment of
the capital costs by enabling the planning authority to dispose of
the surplus property with the benefit of the development potential
created by the scheme.

In the USA the process of compulsory acquisition for urban
improvements is known as condemnation. ‘Excess condemnation’
was used as a means of recovering some of the benefits created by
urban improvements undertaken by public authorities and utility
companies. It gave public authorities powers to purchase lands in a
defined area adjoining the lands taken for the purpose of the
improvements with the object of securing by subsequent sale the
benefit or the increase in value brought about by the improvement.

Recoupment in this form was practised during the nineteenth
century in the UK when new streets were constructed or existing
streets were improved or widened by local authorities. It was
recognised that in those cases, and in the absence of recoupment
measures, the benefit of the increases in value arising from such
improvement would go to the adjoining landowners and the cost
would be borne solely by the promoter. Recoupment was seen as a
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means of avoiding a situation arising where all bore the cost of
improvements but the benefits were disproportionately distributed.

e) taxation Finally, measures which exempt categories of property
from taxation can increase their value. Many tax breaks are aimed
at facilitating development. In the past, and particularly in difficult
economic circumstances, when the value of property was low, the
cost of construction and development often exceeded the market
value of the completed development. To maintain employment in
the construction industry and to facilitate development, the tax
system may be used to increase the value of property and raise it
above the threshold of construction cost, thereby making
development profitable. Even in favourable economic times, in
marginal areas and in parts of urban areas where there is
dereliction or where the market is reluctant to supply sufficient
accommodation, targeted tax breaks can make the difference
between profitable and non-profitable development.

Where the value of a property exceeds the costs of providing it
however, development will take place and the price of
development sites and land will increase. Hence it may be
appreciated that the effect of tax incentives in these circumstances
may be to increase the value of development land. Tax measures,
therefore, should be applied only where the consequences of doing
so have been assessed and quantified.

Conclusion

The committee supports the need for a greater recognition of the
necessity to consider the impact of taxation policies on land use
planning and the need for greater research into the negative effects
of particular measures.

Recouping betterment

The committee is agreed that the community should recoup the
increase in the value of land arising from the provision of public
infrastructure and services.

The most radical proposal for securing betterment for the
community presented to the committee was the implementation of
the central recommendation of the Report of the Committee on the
Price of Building Land (Kenny Report 1973). That recommendation
sought to control the price of building land coming to the market
and secure for the benefit of the community all or a substantial
part of the increase in the value of land attributable to the
operations of public authorities in providing physical infrastructure.
In essence this scheme (described in the Kenny Report as the
Designated Area Scheme) allowed the planning authorities to



95

Ninth Progress Report: Private Property

acquire development land at existing use value plus a percentage
of that value (25%) and to dispose of the land to developers — at a
price offered by the free market — or use it for their own purposes.
In this way the planning authorities would capture betterment
created by the provision of physical infrastructure, which it could
put to the provision of services including social and affordable
housing and physical/social infrastructure. (See Appendix 4 for
extract from the Kenny Report.)

In their joint submission to the committee the National Roads
Authority and the Railway Procurement Agency (Luas) proposed
the implementation of the Kenny Report:

Our fundamental submission is that the committee should act
on the Kenny Report, and by so doing the Oireachtas can
enact legislative measures which can provide for inter alia
compulsory purchase, infrastructural development and land
use development which will have a new, clear and
unambiguous constitutional underpinning.

The submission from Forfis also favoured Kenny.

The normal principle for compensation in litigation is to put
a party back into the position in which they were prior to the
events giving rise to the litigation taking place. We therefore
recommend that the enforced procurement of land should be
at prices based upon a fair-value rather than a speculative-
value assessment. This would limit hedging and restrain the
excessive rate of land price growth witnessed in recent years.

The problem of highly inflated land costs was highlighted by
the Kenny Report in 1973. It recommended that development
land be purchased at a rate no more than 25% greater than
its existing use value. In such an instance, ‘compensation’
might not be equal to ‘market value’ because it need not
include ‘hope value’. The Dreber case (Dreber v Irish Land
Commission, 1984) later upheld the view that compensation
need not be fixed at market value, albeit that this was not the
central thrust of this particular judgement.

The principal change proposed to the committee by CORI also
reflected a Kenny-type solution. CORI recommended ‘the
introduction of a law confining the re-zoning of land to those lands
in the ownership of local authorities’

Operationally, this legislative change would require local
authorities to first purchase land (either voluntarily or
compulsorily) before then proceeding to re-zone it. Taking
the example of land being re-zoned from agricultural use to
development/housing use the process would involve a local
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authority purchasing the land at agricultural prices plus a
small margin for the owner. The re-zoning would then occur
while the land was in local authority ownership and so the
windfall gain on the land’s value would be internalised to the
local authority. The land would then be sold on to the
developing agent.

Simply, this change would eliminate speculation and ensure
that all windfall gains resulting from re-zoning would be
retained by the local authority. CORI Justice Commission
believes that the profit from this process should then be
targeted on addressing the ongoing social housing problems
being experienced in Ireland.

We have already noted that the Kenny scheme would not require a
constitutional change (see above Chapter 1, page 43). This removes
one of the major fears prevalent in the 1970s about introducing the
scheme. The Designated Area Scheme is more practicable than the
ambitious national scheme proposed in the Uthwatt Report in
Britain in the 1940s which had a considerable influence on the
Kenny committee. The Uthwatt committee, in an attempt to grapple
with the problems of compensation and betterment, recommended
that the development rights in all land outside built-up areas
should, on payment of fair compensation, become vested in the
state. This proposed nationalisation of development rights
subsequently failed the test of practicability and was abandoned.
(For a summary of legislative solutions to the problem of recouping
betterment proposed in the United Kingdom, including the
landmark Uthwatt Report, see Appendix 5)

Because of the understandings of Articles 40.3.2° and 43 that
prevailed in the 1970s Kenny took a much narrower view of the
discretion available to the state in recovering the value created by
decisions of the state — the Kenny committee believed that only
those areas could be designated where the state had provided, or
was about to provide, physical infrastructure. Kenny excluded from
designation areas where value had increased solely due to
decisions of planning authorities in regard to zoning. This exclusion
flowed from a belief that it would be repugnant to the Constitution
to include such lands. Its particularity fostered the impression that
the scheme was complex and impractical. Our analysis in Chapter 1
shows that the state has a wider discretion in these matters.

The committee’s analysis of the dynamics of the market in Chapter
2 shows that betterment proceeds from three sources: 1) zoning,

2) physical infrastructure and 3) social infrastructure. The committee
takes the view, in contrast to Kenny, that all these forms of
betterment should be recovered for the benefit of the community.

It believes that a Kenny-type mechanism modified in the light of
current constitutional development and supplemented by the policy
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instruments that have since been developed to recover betterment —
particularly under the influence of the Joint Committee on Building
Land (1985) — would best achieve this.

The committee sees a modified Kenny-type mechanism operating a)
to control the price of development land coming to the market and
b) to recover betterment.

Control of the price of development land coming to the market

The committee’s analysis shows that, as it operates at present, the
planning system increases — sometimes vastly so — the value of land
that has been zoned for development. The price per acre that such
land commands may give the impression that the cost of building
sites is a major contributor to the rise in the cost of houses.
However, the density of housing in urban areas tends to generate a
situation where the site cost accounts for a relatively small
percentage of the asking price of the house. Nonetheless, because
the number of people who own development land is relatively
small, the planning decision of the community creates windfall
profits for them. As we have seen, it leads or is likely to lead to
land hoarding and the taking up of options, conditions that distort
the market and lead to the virtual exclusion of new entrants —
usually a potent source of competition in open markets.

The committee believes that a Kenny-type mechanism would allow
the community to remove these sources of distortion in the market. By
controlling the price of development land in urban areas as it comes
on the development market, the mechanism can be expected to have
a similar influence on the price of development land in rural areas.

The recovery of betterment

The committee’s analysis also shows that rises in the price of
houses essentially derive from the interplay of supply and demand.
In a buoyant market this leads to high, and sometimes very high,
profit margins for sellers. These profits are further inflated if the
state fails to recover the costs it incurs in providing both physical
and social infrastructure — that is to say if it fails to recover the
betterment the community has created.

A Kenny-type mechanism would operate effectively and efficiently
in the recovery of betterment, and do so in a way that allows free
play to the market. It would allow the state to plan its varied and
necessary services — physical infrastructure, schools, hospitals,
libraries, social and affordable housing — on the basis of a fixed
price for, and an accessible supply of, development land coming to
the market. It would allow the local authority to engage private
productive resources on a competitive basis to provide its physical
and social infrastructure needs. It could supply the development
land needs of public organisations engaged in strategic
infrastructural programmes on the basis of what it itself paid to
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acquire the land. It could supply the development land needs of
private developers, which are based on the local area development
plan, on the basis of open market competition. In a rising market
this would aim to recover for the benefit of the community the cost
of the land and the betterment.

The treatment of non-designated areas

As we have suggested, the control of the price of development land
in the designated areas would operate with dampening effect on
the price of land in rural areas. The recoupment of betterment in
those areas could be achieved through such measures as

e development charges/levies. (These may also be known as
impact fees)

e planning gain. Planning gain enables local authorities and
developers to enter into agreements, as part of the grant of
planning permission, covering the provision of infrastructure
and services, including social infrastructure such as schools.
Agreements under Part V of the 2000 Act are an example of
planning gain

e taxation, this could vary from taxing the gains from increases in
value to an annual site value tax.

Some of these measures are already operating to recover
betterment in both urban and rural areas.

The Kenny-type solution would create the prospect of a better
balance being established between the rights of individual owners
and the common good. The Kenny Report envisaged that in order
to secure and maintain the balance an independent referee was
needed. It proposed that a new jurisdiction should be conferred on
the High Court to secure the fair operation of the scheme. The
committee’s analysis established that this function need not
necessarily be one for the judiciary but in view of the concerns that
could be anticipated as a result of the new powers conferred on
local authorities it recommends that it should be.

The committee is aware that, even if the constitutional issue is
settled, certain practical concerns about the Kenny proposal have
been voiced. The resolution of these issues require rigorous
analysis of the kind being carried out by the National Economic
and Social Council.

In little more than a decade following the Kenny Report the
government established the Joint Committee on Building Land
(JCBL) and charged it with the task of considering and making
recommendations with regard to legislative and other measures
dealing with the supply and cost of building land. Its report, entitled
the Report of the Joint Committee on Building Land, was published
in 1985. The JCBL was established following a period of increasing
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land prices and growing concern over the twin issues of supply and
cost. It established that the ‘typical’ price of an undeveloped site in
Dublin rose by 340% from 1971 to 1983 and over the same period,
the average price of a new house increased by 530%.

The JCBL concluded that failings existed in the urban land market
arising from the holding of land by public bodies and the private
sector and for other reasons arising from the operation of the
planning system. A number of practical recommendations were
made, aimed at developing policy to ensure the effective operation
of the land market. Policy proposed included measures to guide,
regulate and supplement market behaviour.

The JCBL formed the view that a substantial part of the increase
in land values should be acquired by the community, subject to
minimising any consequential effects on supply, availability and
price. It did not however favour implementation of the
recommendations of the Kenny Report and considered that there
were alternative, more effective ways of dealing with land
problems. Its view was that

e development levies were the most appropriate method for
recovering costs of services

e the recommendations made in the report would substantially
reduce distortions in the market

e taxation was the most appropriate method of recoupment of
gains from increases in land values.

As we have seen, a special higher rate of capital gains tax was
introduced on foot of the JCBL report but was subsequently
reduced to the common lower level because it was having the
effect of reducing the amount of development land being brought
to the market.

Following consideration of the policy instruments designed to recover
betterment recommended by the Kenny Report, the JCBL and the
submissions, the committee makes the following recommendation.

Recommendation

The community should recoup the increase in the value of land
arising from planning decisions and from the provision of physical
and social infrastructure.

The major recommendation of the Kenny Report (the Designated
Area Scheme) is the most secure scheme both for capturing
betterment for the community and for controlling the price of
building land particularly in regard to social and affordable houses
in urban areas. This should be re-examined with a view to
implementation following such modifications as are necessary or
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desirable in the light of experience since its publication. Betterment
in non-designated areas should be recovered through the
instruments listed below.

If the Kenny scheme is not proceeded with the committee is aware
that there are a number of different mechanisms which, combined,
could recover betterment in both urban and rural areas:

¢ development charges/levies. (These may also be known as
impact fees)

e planning gain. Planning gain enables local authorities and
developers to enter into agreements, as part of the grant of
planning permission, which will require the provision of
infrastructure and services, including social infrastructure such
as schools. Agreements under Part V of the 2000 Act are an
example of planning gain

e taxation, this could vary from taxing the gains from increases in
value to an annual site value tax

e compulsory acquisition of land at existing use value in specified
locations to provide for social and affordable housing and other
uses related to the public good.

Some of these measures are already being employed. However they
do not operate to control the price of building land.

The special cases of social and affordable housing

There are serious and difficult questions surrounding the
constitutional status of rights to housing. Whatever about these
questions one thing is certain, the provision of shelter is a
prerequisite of human existence.

The question of homelessness and its causes are complex and may
not require simply an accommodation response. In the more simple
case of meeting a requirement of a suitable place to live, the
questions of affordability and access to suitable housing for those of
limited means must be considered. In its written submission to the
committee the Chartered Institute of Building expressed the view that

. citizens should, at the very least, be afforded adequate
standard affordable housing accommodation that reflects
standards appropriate to the twenty-first century and not
‘stop-gap‘ temporary or semi-permanent accommodation in
inappropriate concentrations or locations.

CORI Justice Commission in its written submission to the committee
presented the following analysis of current social housing needs.



101

Ninth Progress Report: Private Property

According to the Housing Statistics Bulletin (September 2002)
from the Department of the Environment and Local Government,
on 28 March 2002 there was a total of 48,413 households on
local authority housing waiting lists. This figure represents a
growth rate of 76.5 percent since 1996, and indicates that about
130,000 people are in need of accommodation.

Concurrent with this growth in waiting lists has been minimal
growth in the provision of local authority social housing.
Since 1996 the overall stock has increased by only 4,395 units
or 4.47 percent. It is little surprise, therefore, that local
authority waiting lists are increasing substantially.

The Irish Council for Social Housing (ICSH) represents over 200 non-
profit, voluntary and other social housing organisations that provide
over 15,000 units of rented accommodation to individuals and
families on low incomes, elderly persons, homeless and vulnerable
persons, and people with disabilities. According to its written
submission to the committee ICSH members ‘provide 1 in 4 of all
new social rented housing and in 2002 completed 1,360 new social
rented homes’. [The figure for 2003 is about 1,750 homes]. The
submission continues:

Housing associations work in partnership with local
authorities and in the majority of cases housing associations
house people from the local authorities’ waiting lists. These
individuals or households have been deemed by local
authorities as in need of social rented housing .... [The
housing associations] are now permitted under the provisions
of the Planning and Development (Amendment) Act 2002

to provide affordable housing and a new tenure known as
equity-sharing. Both of these (affordable and equity-shared
housing) will now allow housing associations to provide
housing for marginal home-owners and households who
cannot afford a full mortgage. As housing associations will be
able to provide housing for a wide range of socio-economic
households it should also mean that housing association
developments will become more socially integrated.

In addition, the Programme for Government includes the
commitment that the government will be committed to assist
the voluntary and co-operative sector to complete up to 4,000
units per year during the period of the National Development
Plan. In order to achieve this government target, or make
progress in achieving it, there is a need for a sufficient amount
of residential land to be made available to housing associations.

The ICSH points out in its submission that in the 1980s and 1990s
housing associations were able to source a significant amount of
land/buildings, at below the market value or in some cases at no
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cost, from religious institutions for new housing projects. However,
by the year 2000 this source had ‘dried up to a large extent’.
Additionally, rural-based housing associations were able to acquire
land for social housing from community councils or other local
community organisations, in some cases at below the market value,
another source which is no longer available because community
land banks have been severely reduced. Also, since the late 1990s,
‘the number of low-cost (subsidised sites) provided by local
authorities to housing associations for social housing projects has
fallen dramatically’. In recent years housing associations have had
to rely on the open market for the acquisition of sites and, because
of limited resources, this has meant that they are unable to buy
land in certain locations: ‘many of the sites acquired by housing
associations on the open market have been in locations outside the
main urban areas or in less sought-after areas’.

The provisions of the Planning and Development Act 2000 have
been a welcome development for the ICSH. Housing associations
are now working in partnership with local authorities and private
developers to provide social and affordable housing developments
under Part V of the Act, under which the land cost element has
been reduced to existing use value. However, because of the
massive inflation in house prices over the past six years a
significant amount of the funding provided by government for
increased social housing programmes is being absorbed in
increased land costs. Bearing this in mind the Irish Council for
Social Housing in its written submission to the committee requested
the committee to address the issue of land costs in order to find
some means of reducing or, at the very least, stabilising the cost of
social rented housing. It recommended that in the case of
compulsory purchase orders ‘public bodies should not have to pay
the full market value of the land acquired especially as the increase
in value of land may have largely resulted from the action of public
bodies through re-zoning or the provision of infrastructure’.

In providing accommodation directly to those who cannot participate
in the market, care must be taken to ensure that such accommodation
is provided in addition to the market-supplied accommodation. Also,
such direct provision would require extra resources to be applied to
zone and service the additional land. If this is not done then all that
will be achieved will be an allocation of some housing resources —
that would have been supplied in any event — by means of an
administrative system. Administrative allocation which is not
additional to normal market supply would have the unintended effect
of reducing supply to the market, which could affect prices. Also it
must be recognised that the availability of such accommodation at
what would in effect be subsidised prices would increase demand for
such accommodation and have the unintended effect of considerably
lengthening local authority waiting lists. Hence in responding to the
problem of providing accommodation at the bottom of the market
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one could create the impression that the problem is growing. This
issue was covered in the written submission to the committee by the
Irish Home Builders Association.

We would urge that local authorities identify lands in their
development plans that would be reserved for social and
affordable housing in particular. It has been the long-held view
of the Irish Home Builders Association, as supported by the
Department of the Environment and Local Government
Guidelines on Site Selection for Social Housing, that such an
approach would enable residential areas to be planned in a
socially inclusive manner and would act as a control on the
value of any such zoned lands. Accordingly, the value of these
lands would enable a greater supply of affordable housing to
be brought to the market without influence from external
market and competitive forces.

At some basic level the provision of a certain amount of social
housing for those who cannot provide accommodation because of
limited means should be seen as part of the basic supports of a
civilised society. This should be seen as part of the infrastructure
needed for society to operate and should be provided and funded in
the same way as other basic infrastructure.

Planning authorities are obliged to consider housing needs as part
of the planning process and social housing needs must be allowed
for. Inevitably the question of funding arises. If it is accepted that
social housing is part of the infrastructure to be provided by local
authorities it should be funded in the same way. This argues for the
inclusion of social housing under the definition of ‘public
infrastructure and facilities’ in section 48 of the Planning and
Development Act 2000. This would enable local authorities to
include the cost of providing the planned supply of social housing
in the scheme for determining the amount of development levies.

As noted earlier in this report, Part V of the Planning and
Development Act 2000 represents an innovative and radical
measure aimed at providing social and affordable housing. It can
provide affordable housing in areas where market conditions drive
prices above the means of those who could afford to buy
elsewhere but may have good reason, employment or social, to
live in a particular area.

Still at the early stages of implementation, the measure should be
the subject of continued monitoring. In particular, it is important
that local authorities do not lose control over site selection for
social housing under the provision introduced in the Planning and
Development (Amendment) Act 2002, whereby a developer can
provide sites or land in an alternative location in lieu of ceding 20%
of the land, sites or housing units comprising a development.
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Conclusion

In free market conditions it is entirely to be expected that a boom
will magnetically attract all the production resources into satisfying
the market demand. Our analysis, however, shows that social and
affordable housing are special cases that must be treated by special
interventions. The committee was impressed by the clarity with
which a number of organisations — Irish Council for Civil Liberties,
CORI, Threshold, Irish Council for Social Housing, Simon, Focus
Ireland, Irish Traveller Movement — presented the level of need that
exists and the creativity and energy with which they formulated
solutions.

Recommendations

1 Section 48 of the Planning and Development Act 2000 should
be amended to include social housing under the definition of
‘public infrastructure and facilities’.

2 Local authorities should identify lands in their development
plans reserved for social and affordable housing in order a) to
ensure that a greater supply of social and affordable housing is
made available without influence from external market and
competitive forces b) to enable residential areas to be planned
in a socially-inclusive manner and ¢) to control the cost of
zoned lands designated for the provision of social and
affordable housing.

3 In the case of compulsory purchase orders relating to the
provision of social and affordable housing, public bodies
should not have to pay the full market value of the land
acquired, especially because the increase in the value of the
land will have largely resulted from the action of public bodies
through re-zoning or the provision of infrastructure.

4 If the committee’s recommendation in relation to the
implementation of the Kenny Report is adopted the objectives
for social and affordable housing can be more readily achieved.
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Managing the planning system

The planning system is the set of laws, processes and agencies
through which the state acts on the market. The committee
acknowledges that a considerable amount has been achieved by
the construction and property industries and the planning system
in delivering infrastructure and housing resources in recent years.
The creation of up to 70,000 housing units in 2003 alone is a
phenomenal achievement in international terms. Nonetheless,
submissions to the committee contained a wide range of criticisms
in regard to the management of the planning system. A
representative selection of these follows.

The Construction Industry Federation advised the committee that

critical shortages in terms of water, sewerage and road
networks, which persist throughout the country, are limiting
the pace with which zoned residential land can be developed.
Local authorities must, therefore, utilise existing mechanisms
to increase the supply of zoned and serviced land for housing
in order to meet the levels of demand projected in their own
housing strategies and development plans.

The Chartered Institute of Building expressed itself

. opposed to blanket indiscriminate zoning categories,
without regard to the appropriateness of these zoning
categories and the negative impact on amenities and services
in these areas. In built-up areas in the Dublin region many
high amenity areas are under constant attack from the very
local authorities who are overturning their own county
development plans and building on these with impunity.
Where public bodies are property owners they should
recognise that they are mere custodians and should respect
the right to enjoyment of amenities by all sections of the
community irrespective of whether the amenity is in public
or private ownership. We contend that properties adversely
affected by insensitive decisions by local authorities should
be the subject of an independent third-party appeal system.

The town planners Cunnane Stratton Reynolds wrote that ‘the
development of large land holdings are often made slow, difficult
and tortuous as a result of the established planning system and the
failure of local authorities to use measures to enable the swift
development of key lands’.
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Dublin 15 Community Council called for a fresh initiative

to bring the spiralling cost of development land under
control and to de-politicise the land zoning process. The
opportunity to make excessive profits from land re-zoning
must be minimised. What we propose is the establishment of
a National Land Bank Management Agency. This national
agency will be responsible for

implementation of the National Spatial Strategy
implementation of the Strategic Planning Guidelines for
the Greater Dublin Area

implementation of future government policy/initiatives
that involve planning and development

the review and delivery of county and city development
plans.

Forfis in its submission pointed to important benefits which could
be realised by the following:

Codifying and/or reducing timescales for the handling of
planning and development applications

Introduction of a fixed period for lawyers, valuers and
arbitration boards to assess land compensation awards
following the example of Spain, where mandatory
deadlines for the negotiations of CPOs are set.

Lower public display/statutory consultation periods from
ten weeks for development plans and facilitate greater
public consultation during these periods, following the
example of other countries such as Denmark.

A fast-track system for strategic national projects (for
example motorways, key roads etc) that are key to
achieving national policy objectives (e.g. National Spatial
Strategy). Lengthy planning procedures and waiting times
act as a disincentive to investment. For planning
purposes, such projects should be ranked and prioritised
rather than be subject to the orderly queue approach that
persists at present. It may also be appropriate for An
Bord Pleanila to establish separate divisions for public
and private planning applications in order to fast-track
projects of significant public value.

Review of Environmental Impact Statements by An Bord
Pleanila should be within the statutory timing guidelines.
The current 18 week time limit for decisions by An Bord
Pleanila should be mandatory, rather than recommended.

Streamlining and defining stages and decision-making
mechanisms

Under the above heading consideration could be given inter
alia to the inclusion of ‘public values’ in arbitration cases
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where issues arise between infrastructure projects and
national monuments. The National Monuments Act 1994
allows the minister (as final arbitrator) to adjudicate only on a
project’s archaeological merits. It should be possible to
balance archaeological and nature conservation interests with
other interests such as reasons of overriding national or
regional importance including social and economic reasons,
where appropriate.

Redefining the roles and numbers of participant stakeholders

e Review the rationale for allowing third parties appeal on
the basis of ‘point of law of exceptional public
importance’. While the right to broad rights of appeal
under the Aarhus accords are recognised, we believe a
more robust assessment of the merits of cases and the
motivation behind applications for leave for judicial
review would be beneficial. While the agencies accept
that testing the grounds for Jocus standi may lead to
greater delays in the legal process, we believe that
consideration should be given to requiring non-
government organisations (NGOs) to satisfy certain
requirements before being accorded this status to
challenge environmental authorisations. Considerations
should also be given to requiring An Bord Pleanila to
examine the merits of any appeal, within two to three
weeks, when it can be objectively demonstrated that this
appeal is being brought for frivolous, trivial or vexations
reasons (e.g. to delay a project) or where the appellant
has a history of opposition to a particular development.

e Property ownership should not extend to all land beneath
the surface. Land beneath a depth of ten metres or more,
should be deemed to fall under public ownership. This
would facilitate the building of infrastructural projects
which involve tunnelling.

e Each national infrastructure project should be made the
responsibility of a single government department or
agency and that entity should take the role of national
project manager for the delivery of the infrastructure.
Consideration should be given to the feasibility of
increasing the NRA’s direct involvement in road project
planning, design and construction and the implications of
such a change should be determined.

The Irish Homebuilders’ Association pointed out to the committee
that

... despite additional resources being given to it, An Bord
Pleanala has also been given many additional responsibilities
under the Planning and Development Act 2000. These
include additional referrals under Part V in relation to the
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provision of social and affordable housing as well as the
consideration of compulsory purchase orders made by local
authorities.

We are very concerned that these new additional
requirements will place the Board’s resources under
increasing pressure and will impact on its ability to meet
the statutory four-month objective period for determining
planning appeals. It is clear that the majority of large
developments are appealed to the Board and that significant
overruns occur that mean final decisions are often delayed
well beyond the objective period.

The Irish Planning Institute recommended a number of
improvements in relation to the zoning of land which could ‘ensure
greater transparency and accountability, and reduce the public
perception of unfairness in the system’:

Firstly, directions given by elected members under section

11 (4) (d) of the Planning and Development Act 2000 which
relate to what shall be included in the managers draft
development plan should not be given in respect of zoning
of land. At this pre draft stage in the development plan
preparation process neither the local authority planners nor
the manager has yet recommended a strategy for the proper
planning and sustainable development of the area in
question. Therefore it is premature for elected members to
give directions in relation to the zoning of specific
landholdings. At the draft and amended draft stages of the
development plan process elected members should not be
permitted to give directions in relation to the zoning of
particular land holdings unless the direction is in response to
a submission made in respect of same. Any direction must
include reasons to explain how the direction accords with the
proper planning and sustainable development of the area.

Secondly, where a county plan (or indeed a local area plan)
is being reviewed, and changes are sought in zoning or in
policies for development, all submissions to the draft plan or
amended draft plan (whether they be from landowners,
builders or residents and community groups) should be
heard in the first instance, in public open session, by an
independent inspector. This inspector would have to have
regard to the views of the local authority planners on these
submissions. This inspector, who might be appointed by the
department or by An Bord Pleanila, would then report to the
councillors, in a written public report, on the proposed re-
zoning or other changes and on their acceptability from the
point of view of proper planning and sustainable
development. To preserve local democracy, it would still be
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for the councillors to make the plan, but they should be
required to state their reasons for doing so, and in a public
forum. If they went against this outside, objective and public
advice, the electorate would be entitled to draw their own
conclusions.

Thirdly, to avoid the problems which have become evident,
where zoning decisions are made by a simple majority of
councillors who happen to be there on the day of the vote,
all re-zonings — all changes in zoning in plans — would have
to obtain a three-quarters majority of the council in order to
pass. (This already applies to material contraventions, so
members are already used to the process.) It would ensure
that only those re-zonings with a wide measure of political
support would get through, and of course would make any
future attempts to ‘influence’ such decisions much more
difficult.

The Society of Chartered Surveyors added the following: ‘whilst
acknowledging the importance of public participation in such
matters, the Society is of the view that the promotion of such
zonings and re-zonings should only be at the instigation of
professional planners, subject to the overriding confirmation of
elected representatives’.

The above criticisms relate to shortages in zoned land, delays in
bringing zoned land to the market, deficiencies in the employment
of zoning categories, failures in transparency and accountability,
slowness in handling planning applications, and under-resourcing
within agencies. In order that these and other criticisms may be
evaluated it is necessary to understand how the planning system
came into being, how it has developed, what is being demanded of
it, and what resources it commands.

Origins of the planning system in Ireland

The adoption of the Town and Regional Planning Acts 1934-39
introduced physical planning to Ireland. Interestingly, one of the
reasons given for the hesitancy of the government to enact
legislation in regard to planning was the potential for compensation
claims which might arise. Indeed, one of the eight parts of the 1934
Act was entitled ‘Compensation and Payment for Betterment in
Respect of Planning Schemes’. The key mechanism of the Acts
whereby planning was to be promoted was via plans referred to as
‘Planning Schemes’, which would be prepared by planning
authorities. The adoption of the Acts by planning authorities was
discretionary and in the depressed economic climate of the time,
when limited development was occurring, it was not surprising that
reaction to the legislation was lukewarm. As a result of this lack of
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enthusiasm, combined with the difficulty of the procedures
involved, only one Planning Scheme was prepared (which was not
subsequently adopted). By 1952, it is estimated that just seventeen
planning authorities had adopted the Acts.! The 1934 Act contained
a provision whereby planning authorities could recoup from
property owners three-quarters of the increase in value brought
about by the provision of a Planning Scheme or by the carrying out
by the authority of works following on from a provision of a
Scheme. A safeguard was provided in the event that the property
owner did not carry out development.

The Planning and Development Acts

The Planning and Development Act 1963

What was to become the cornerstone of the Irish planning system,
the Local Government Planning and Development Act 1963 (the 1963
Act) came into operation on 1 October 1964. This Act was amended
over the period 1976-1999 by eight planning Acts which dealt with
weaknesses in the system as they arose over time. The 1963 Act
differed fundamentally from its predecessors in that planning now
became a mandatory function of the eighty-seven planning
authorities established to carry out planning functions. Planning
authorities were required to prepare development plans for their
areas. Whereas previously owners of land and property could
develop their holdings as they saw fit, subject to legal obligations
regarding neighbouring properties and matters covered by bye-laws,
the Act made development subject to control. Planning permission
was now required for development. Development would only be
granted planning permission by planning authorities if it was
consistent with the development plan for the area. A right of appeal
to the minister against an adverse planning decision was available.

Given the rights to private property contained in Bunreacht na
hEireann it is no surprise that Part VI of the Act dealt with the issue
of compensation. The Act provided that if the value of a person’s
land was reduced by reason of an adverse planning decision,
compensation could be payable based on an amount which
represented the reduction in the value of the land. Compensation
would not be payable, however, in the case of a range of
circumstances, for example refusal of permission on grounds of
traffic safety, public health, injury to amenities of nearby properties.
The Act was the subject of a constitutional challenge taken in
March 1968 by the Central Dublin Development Association.” The
challenge failed, largely because of the provisions for compensation
provided for in the Act.

1 Nowlan, K. I., ‘The Evolution of Irish Planning 1934-1964’, in Bannon, M. (ed)
(1989), Planning: the Irish Experience, 1920-1988, Dublin, Wolfthound.
2 Central Dublin Development Association v Attorney General, 109 1LTR 69.
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Although the Act included provisions for compensation, no direct
provision for betterment was made. It did however allow planning
authorities to impose conditions on a grant of planning permission,
requiring financial contributions towards expenditure on public
services (including the provision of open space) which facilitated a
development.

The Irish planning system adopted in 1963 differed from that
in Britain in one key aspect — third parties were permitted to
appeal decisions on planning applications. This right of appeal
was made to the minister until the establishment of An Bord
Pleanala in 1976.

The Local Government Planning and Development Act 1990

The Local Government (Planning and Development) Act 1990 (the
1990 Act) addressed the issue of compensation resulting from an
adverse planning decision. The 1963 Act sought to achieve a
balance between the need to control development for the good of
the community and the requirement to compensate an individual
who had suffered loss as a consequence of an adverse planning
decision. The perception however arose in the 1980s that the
desired balance was not being achieved. Growing concern arose
over the amounts of compensation being sought; a total of £68
million was claimed from planning authorities between 1982 and
1986.> A number of court cases clarified, and in doing so
broadened, the circumstances under which compensation would be
payable.* It became clear, and was exploited by some, that a refusal
of permission on any undeveloped land could lead to a successful
compensation claim. Planning authorities, given the demands on
their limited finances, were not in a position to pay the claims made
and used a variety of means to avoid payment. But this
compromised the proper planning and development of their areas.

It was against this background that the 1990 Act emerged. The Act
dramatically reversed the balance between the common good and
the private individual in relation to compensation. The 1990
provisions have been updated and further strengthened in the
Planning and Development Act 2000.

Key provisions introduced in the 1990 Act included the following:
wider non-compensatory provisions; new rules for the assessment
of compensation; removal of automatic right of connection to a
public sewer. The consequences of these provisions are that the
right to compensation arising from adverse planning decisions has
been severely restricted. In addition, the amount of compensation
payable has been substantially reduced.

3 An Foras Forbartha (1987), Planning Statistics 1986.
4 Viscount Securities Ltd v Dublin County Council, 112 1LTR 17 and Dublin County
Council v Shortt (1983) ILRM 377.
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The Planning and Development Act 2000

The adoption of the Planning and Development Act 2000 (the 2000
Act) followed a comprehensive review of planning legislation
which began in 1997. Three core principles inform the 2000 Act:®

a) an ethos of sustainable development
b) a strategic approach
¢) delivery of a high quality performance.

The phrase ‘sustainable development’ has been included, but not
defined, in the Act. Planning authorities are now required, in
making development plans, to set out an overall strategy for the
proper planning and sustainable development of an area. Similarly,
when making a decision on a planning application, the planning
authority is restricted to considering the proper planning and
sustainable development of the area.

Under the 2000 Act, development plans will continue to operate as
the basic planning policy document at local level. They will, in
future, operate within the context of a hierarchy of plans. The
National Spatial Strategy will establish settlement strategy at national
level. Regional planning guidelines, prepared by the regional
authorities, will set the context for development plans at regional
level. Planning authorities also have the opportunity, if they see fit,
of making local area plans for any part of their areas. The hierarchy
of plans will address the problem which existed hitherto — the fact
that development plans operated in a policy vacuum.

The 2000 Act seeks to ensure the delivery of an efficient service
by the introduction of strict time limits on the development plan
process, development control and enforcement procedures.

Radical feature A radical and innovative feature of the 2000 Act
was included in Part V, which related to the provision of social
and affordable housing. Part V provided that a planning authority
could attach a condition on a planning permission requiring that a
developer enter into an agreement under which up to 20% of the
land, sites or houses comprising a development would be ceded to
the planning authority, with land costs based on existing use value
rather than market value. Part V was a response to growing
concern over the serious problem of scarcity in the housing supply
and rising house prices.

At Bill stage, Part V was referred by the President to the Supreme
Court under the Article 26 of the Constitution procedure. The Court
found the provision to be constitutional.

Part V has since been amended by the Planning and Development
(Amendment) Act 2002. Under its provisions, developers have

5 Grist, B. (2003), ‘Planning’, in Local Government in Ireland, Dublin, Institute of
Public Administration.
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greater choice in meeting requirements to provide social and
affordable housing. The developer may now propose to provide
land, sites or houses at an alternative location within the functional
area of the planning authority or pay a sum of money in lieu.

Institutional framework

Local level The planning system is largely administered through the
local government system. Under the 1963 Act, all existing local
authorities, with the exception of town commissioners, adopted the
functions of planning authorities. Planning authorities perform a
range of important functions including the preparation and adoption
of development plans, housing strategies and development levy
schemes, the determination of planning applications, the carrying
out of planning enforcement and the acquisition of land.

The local government structure in Ireland has its basis in local
government legislation of the late nineteenth century and, with
the exception of the Dublin city and county areas, the local
government areas established at that time have remained largely
unaltered. At present, there are eighty-eight planning authorities
comprising twenty-nine county councils, five city councils, five
borough councils and forty-nine former urban district councils
(renamed town councils in 2001). The borough councils and town
councils have responsibility for a reduced range of functions, with
the larger authorities often taking responsibility for planning
functions in the town councils.

In 1940, under the County Management Act 1940, a unique
management system was introduced for the administration of local
government. Under the Act, the functions of local government were
divided into two categories; ‘executive’ and ‘reserved’. The former
functions are the responsibility of the city or county manager and
the latter are the responsibility of the elected representatives. In
general, the elected representatives are responsible for matters
concerning policy and finance, with the manager responsible for the
day-to-day implementation of policy. In the context of the planning
system, the elected representatives adopt a development plan and
the manager determines planning applications. The power of the
elected representatives was enhanced in 1955 with the introduction
of what have been commonly referred to since as ‘Section 4s’ under
the City and County Management (Amendment) Act 1955. ‘Section 4’
motions allowed the elected representatives to direct the manager in
the performance of his/her duties. These motions have, in the past,
been used frequently to direct a manager to grant planning
permission for developments that would otherwise have been
refused. The procedures governing ‘Section 4 motions were
amended in 1991 following a growing belief that the system was
open to manipulation. Such resolutions now have to be proposed
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by at least three-quarters of the elected representatives of the
electoral area where the site is located, and passed by three-quarters
of the total number of elected representatives from the authority.

The operation of local government has been the subject of recent
reform arising from the publication of a major policy document,
Better Local Government, in 1996. Reforms have included the
abolition of the dual administrative/professional structure and the
establishment of Strategic Policy Committees (SPCs). The objective
of Better Local Government is to secure the optimum use of
resources through increased emphasis on corporate planning.

Regional level Two separate administrative structures exist at
regional level — the regional authorities and the regional assemblies.
The regional tier of government in Ireland has traditionally been
weak because the majority of functions are carried out at either
national or local level.

Eight regional authorities have been established since 1994. The
authorities consist of city and county councillors and are appointed
by local authorities. The authorities co-ordinate some of the
city/county and sub-county activities and play a monitoring role in
relation to EU structural funds. The Planning and Development Act
2000 gives a statutory basis to Regional Planning Guidelines (RPGs)
prepared by regional authorities. This is expected to enhance the
role of this tier of government. RPGs are seen as one of the main
vehicles in delivering the National Spatial Strategy, providing the
link between national strategic planning and local development
plans. One regional strategy has been prepared, the Strategic
Planning Guidelines for the Greater Dublin Area 1999. RPGs for
the remaining seven regions are in preparation.

In 1999 a new regional tier consisting of two regional assemblies was
established, based on the regional authority structure. The role of the
assemblies is to promote the provision of public services in their
areas, monitor the impact of selected EU programmes of assistance,
manage new regional operational programmes in the Community
Support Framework (CSF) and monitor the general impact of an EU
programme of assistance under the CSF. Membership comprises
elected representatives from city and county councils.

National level The main bodies/organisations with responsibility for
planning and development at national level are the Department of
the Environment, Heritage and Local Government, An Bord
Pleanala and the Environmental Protection Agency.

The Department of the Environment, Heritage and Local
Government is responsible for a wide range of functions including
policy and legislation in the areas of planning, environment,
housing and heritage, and general guidance of planning authorities
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in the performance of their duties. One important and valuable task
recently performed by the Department has been the consolidation
and updating of the planning code into the Planning and
Development Act 2000. Under the 2000 Act the minister has the
power to issue guidelines to planning authorities regarding their
functions. Since the mid-1990s the department has taken a pro-
active approach in the issuing of guidance documents, which now
have a statutory basis. The issuing of such guidelines is a welcome
development. Prior to this, planning authorities operated in a policy
vacuum, and no mechanism existed to ensure consistency in the
application of planning policy. Recently issued policy guidelines
have included Guidelines to Planning Autborities on Residential
Density 1999 and Retail Planning — Guidelines for Planning
Authorities 2000.

Ireland is unique in Europe in that it has a national planning
appeals system, available to both first and third parties, operated
by an independent body, An Bord Pleanila. An Bord Pleanila was
established in 1977 to determine planning and other forms of
appeals that had previously been determined by the minister. Its
role has been expanded in the 2000 Act under which it has
assumed additional responsibilities.

The procedure for adopting the chairperson and ordinary members
of An Bord Pleandla is ‘at arms length’. The chairperson is
appointed by government following a selection of suitable
candidates by a committee, the composition of which is set out in
the legislation.® The ordinary members (with the exception of one
civil service appointee) are selected by the minister having been
put forward by organisations prescribed in the legislation. This
method of appointment has proved successful, with the Board’s
impartiality in decision-making widely recognised. Difficulties
however have arisen owing to the large increases in the volume of
appeals which the Board has been required to determine. In the
period 1994 to 2000 the number of appeals to the Board doubled.
Although strict time-limits were imposed on the Board in 1992, it
had increasing difficulty in meeting the four-month time-limit for
determining appeals. The percentage of appeals disposed of within
the four months/eighteen weeks statutory objective period in 2002
was thirty-six percent: this compares with twenty-nine percent in
2001 and forty-seven percent in 2000. The average time taken to
decide in 2002 was twenty-three weeks.

The Environmental Protection Agency (the EPA) was established by
government in 1993. The agency has responsibility for a wide range

6 The committee for appointment of the chairperson of An Bord Pleandla comprises
the president of the High Court, the cathaoirleach of the General Council of County
Councils, the secretary-general of the Department of the Environment, Heritage
and Local Government, the chairperson of An Taisce, the president of the
Construction Industry Federation, the president of the Executive Council of the
Irish Congress of Trade Unions and the chairperson of the National Women’s
Council of Ireland.
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of environmental functions. One of its main functions is the issuing
of Integrated Pollution Control (IPC) licences. These licences are
issued in respect of industrial and other activities which could
potentially cause pollution. The IPC licensing system operates in
parallel to the planning application/appeal system, with similar
timeframes.

Issues arising

The preceding description of the planning system provides a
context within which issues — and criticisms — can be analysed. A
full analysis in many cases requires both experience and rigorous
technical evaluation. In what follows the committee deals with
issues arising from its major concern with the impact of the
management of planning on the delivery of infrastructure and
housing. Its recommendations are based on its own experience, the
experience presented in the submissions and the technical advice
available to it both in the submissions and from its technical
advisors.

Planning procedures

The vast majority of developments, unless exempted under the
legislation, require planning consent. Although the consent
procedure differs in the case of private and local authority projects,
all major projects are subject to Environmental Impact Assessment
(EIA). Changes incorporated in the 2000 Act allow for an alignment
of CPO, FIA and the planning consent process.

The planning process, for the main part, operates through local
planning authorities and may be examined under the main
functions of 1) development planning and 2) development control.

The planning system has come under scrutiny for perceived delays
in the delivery of projects, despite provisions introduced in the
2000 Act to tighten procedures and streamline and co-ordinate the
consent process.

Development planning

The 2000 Act has imposed very tight timescales on planning
authorities in the preparation and adoption of development plans.
Prior to the adoption of the Act, planning authorities were required
to review the development plans for their area(s) every five years.
With the consent of the minister, this period could be extended. In
the past planning authorities experienced difficulties in achieving
the five-year timescale for the review of their plans. Research
undertaken by An Foras Forbartha in 1983 revealed that three-
quarters of planning authorities were failing to review their plans
within the statutory timeframe.” The fact that the Dublin City

7 Grist, B. (1984), The Preparation of Development Plans, An Foras Forbartha.
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Development Plans were reviewed in 1971, 1980 and 1991, and the
Dublin County Development Plans in 1972, 1983 and 1993, is
telling. It is difficult to see how development plans which had
originally been adopted years earlier could remain relevant and
responsive in a rapidly growing urban area, without recourse to the
facility available to planning authorities to vary development plans
at any stage. This situation improved with the subsequent round of
development plans, with some notable exceptions.

Under the 2000 Act, development plans must now be reviewed
every six years. Rigid, tight timescales have been introduced
regarding adoption procedures in order to ensure no time slippage.
Anecdotal evidence suggests that planning authorities are
experiencing difficulties in meeting the new development plan time
schedules. Greater flexibility in permitting planning authorities to
commence the development plan review process early, in order to
gain extra time at the later stages, albeit within the overall six-year
timeframe, would be particularly useful in the case of the larger,
more complex development plans.

One innovative and positive feature introduced into the new
development plan procedures requires planning authorities to
engage in public consultation prior to the preparation of the draft
plan. This addresses the unsatisfactory situation, which had existed
heretofore, where the role of the public was confined to that of
reacting to proposals, rather than contributing to their formulation.
The first phase of the development plan review process involves
consultation with both the public and a variety of statutory
authorities. Advertisements in newspapers circulating in the area
invite submissions. Public meetings and oral hearings may also be
conducted. It would appear that most planning authorities are
engaging in a series of public meetings to inform the preparation of
the latest round of development plans.

The power of the minister to extend the period for reviewing a
development plan has been removed in the 2000 Act, and this
option will no longer be available to planning authorities. In future,
development plans will have to be adopted within the statutory
timeframe. In order to achieve this, the duty is now placed on the
manager to complete the process in the event that the elected
members fail to adopt the plan within two years of the first phase
of public consultation. Elements of the plan already agreed by the
elected members must be included in the plan.

The adoption of development plans within the timescales imposed
in the 2000 Act is likely to place planning authorities under
pressure, given the resource constraints. On the other hand,
ensuring that development plans continue to remain relevant for
the duration of their six-year life will pose a challenge, particularly
in the case of those plans for rapidly expanding urban areas.
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Although the opportunity exists, as before, for a planning authority
to vary a development plan when it considers it necessary, it may
continue to prove difficult for plans to remain responsive to
changing market and economic conditions. It is more than likely
that some development plans, in particular those of the larger
urban areas, will be out-of-date in certain respects before review.
In such areas and other areas subject to rapid growth, a four-five
year review timeframe of development plans would be more
appropriate. In areas subject to less change, the six-year timeframe
would be workable.

Flexibility in the development plan system could be enhanced by
the use of local plans. Under the 2000 Act, planning authorities
have the option of making a local plan for any part of their area.
The preparation of local plans is mandatory for all towns with a
population greater than 2,000. Such plans could however be
prepared for expanding suburban areas and areas in need of
renewal etc. The procedures for the preparation and adoption of a
local plan are simpler and more straightforward than those relating
to the making of a development plan. The local plan must however
be consistent with the development plan.

Development plans must now be consistent with national plans,
policies and strategies relating to proper planning and sustainable
development as the minister determines. In addition, planning
authorities are required to have regard to any regional planning
guidelines in force when making and adopting a development plan.
The DTO in its written submission to the committee stated the
following:

Recent case law has demonstrated that the term ‘have regard’
in this context sets an extremely low compliance threshold
and effectively allows a Development Plan which pays scant
regard to the overarching principles contained in the Strategic
Planning Guidelines to be legitimately adopted. In essence a
change in legislation is required to ensure compliance with
the relevant Strategic Planning Guidelines.

The objective of the 2000 Act to establish a clear hierarchy of plans
will assist in achieving consistency at local planning authority level
and in facilitating the delivery of infrastructure projects. The
National Spatial Strategy establishes a coherent planning framework
for Ireland for the next twenty years. Regional planning guidelines
provide the important link between national strategy and local
development plans, covering a twelve-year to twenty-year period.
To date, the absence of national strategic planning and regional
planning has meant that local planning has operated in a policy
vacuum. The inclusion of clear non-conflicting policy objectives for
the provision of key infrastructure projects at national, regional and
local level will enhance public awareness and reduce inconsistency
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in approach between planning authorities. It is important that
development plans include clear, unambiguous policies and
objectives for the delivery of infrastructure, including the
identification of specific sites where appropriate, and route
reservations.

There is also a need for further national guidance for planning
authorities. The development of such guidance has been important
in ensuring a consistent, uniform approach to planning applications
at local level. An example of this is the planning guidance on the
development of telecommunications infrastructure issued by the
Department of the Environment and Local Government. ERM®
suggests that such guidance may now be necessary in respect of
broadband infrastructure.

Conclusion

There is a need for continued and increased national planning
guidance by the DoEHLG. Topics that should be covered include
development control, rural housing, broadband infrastructure,
Strategic Development Zones and the design of buildings.

Development plans are required under the 2000 Act to set out

an overall strategy for the proper planning and sustainable
development of the whole functional area of the authority.
Consisting of a written statement and a plan or plans, they indicate
development objectives for the area in question. These development
objectives have been expanded in the 2000 Act and include zoning,
the provision of infrastructure, the protection of the environment,
the renewal of areas in need of regeneration and the provision of
accommodation for travellers.

Zoning Zoning is an internationally employed mechanism used in
development plans to segregate parcels or areas of land and ascribe
to them broad classification of appropriate use. Zoning land use
classifications traditionally employed by planning authorities include
residential, commercial, industrial, open space and agricultural use.
Combinations of uses or mixed use can also be indicated.

Zoning performs the important function of segregating incompatible
land uses and, in doing so, ensuring orderly development. For
example, residents of residentially zoned areas have an expectation
that the residential character of the area will be maintained and
incompatible uses will not be permitted. It is also clear that the
grouping of industrial activities into appropriately located,
industrially zoned areas makes for sound planning policy, both

8 Environmental Resources Management Ireland Ltd (2003), Cross Country
Comparison of the Delivery of Economic Infrastructure Projects, Report for Forfas.
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with regard to the needs of the industrialist and the community at
large. The grouping of similar activities with similar requirements
can make the provision of the necessary infrastructure to serve such
activities (roads, public transport, open space, water and sewerage
supply) more efficient and reduce potential conflict.

In their written submissions to the committee, a wide range of
contributors stressed the necessity of zoning (An Taisce,

Dun Laoghaire Rathdown County Council, FEASTA, the Irish
Homebuilders’ Association). An Taisce and FEASTA in their written
submissions to the committee drew attention to the importance of
zoning for efficient infrastructure provision and the development of
sustainable compact settlements.

Zoning as a planning mechanism has however come under
criticism for being too rigid and static, often merely reflecting
existing land use. At EU level the role of single use zoning
classification has been questioned.’ Rigid zoning, in particular the
segregation of residential and employment areas, is considered to
have contributed to sprawling suburban development,
unsustainable commuting patterns and visually monotonous urban
environments. The concept of ‘mixed use’ zoning is gaining
popularity. In the Dublin Docklands, the planning scheme areas
(the IFSC, Docklands North Lotts and Grand Canal Dock Area) are
being developed on the basis of a 60:40 residential/commercial
land use mix. On all sites over 0.2 hectares, 60% of the land area
must be devoted to residential use and 40% to commercial use. In
terms of floor space, the percentages invert — with 60% allocated to
commercial use and 40% to residential use. This aim is to provide a
mixed-use area with a strong residential component, thus creating a
vibrant, sustainable urban area. The Chartered Institute of Building
in its written submission to the committee contends that the zoning
of land

. should take account of the needs of the wider community
and should take account of the residents, users and occupiers
of the properties in the immediate vicinity. We are opposed
to blanket indiscriminate zoning categories, without regard to
the appropriateness of these zoning categories and the
negative impact on amenities and services in these areas.

In considering the sophisticated and technical nature of the
zoning/re-zoning process the committee concluded that because
elected members must engage in discussion and debate with their
authorities’ planning professionals they should have the resources
to draw upon a relevant range of professional advice on the issues
that arise in the process of development planning.

9  European Commission (1990), Green Paper on the Urban Environment.
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Recommendation

Planning advice, provided by suitably qualified professionals,
should be made available to elected members of planning
authorities in the drawing up and variation of development plans.
To enhance the independence of the advice the elected members
should themselves select the appropriate advisors.

In the Irish context, the transparency of the process for the
zoning/re-zoning of land has been the subject of public debate and
has been raised in written submissions made to the committee
(CORI, Dublin 15 Community Council, the Irish Planning Institute,
the Society of Chartered Surveyors).

The adoption of a development plan is a reserved function of the
planning authority. At the outset of the development plan review
process, the role of the elected members has been strengthened in
the 2000 Act and they may issue directions to the manager
regarding the preparation of a draft development plan. The
members are subsequently involved at all stages of the
development plan process and finally adopt the plan by way of
simple majority vote.

The process of adoption of development plans has led to concerns
over the transparency and accountability of the adoption system.
The 2000 Act has tightened the development plan timeframe, but
has left the procedure for adoption of plans intact. This approach
is supported by the IAVI which, in its written submission to the
committee, states that it

... does not see any need to change the existing legislative
framework surrounding the zoning of land. The existing
process is a democratic and transparent one that affords a
level of flexibility which we believe to be desirable and
potentially indispensable in the attraction of foreign, direct
investment that is essential to the continuing welfare of the
state.

However, in their written submissions to the committee, the Irish
Planning Institute and the Society of Chartered Surveyors made
recommendations to amend the legislation in this regard.

The Irish Planning Institute recommends the following:

1) Directions given by elected members to the manager at the pre-
draft stage should not relate to the zoning of land. At the
following draft and amended draft stages, the elected members
should likewise not be permitted to give directions regarding
the zoning of particular land holdings, unless in response to a
submission.
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2) All submissions to a draft development plan, local area plan or
amended draft plan should be heard in public by an
independent inspector, who would prepare a written public
report for the elected members.

3) All changes in zoning in development plans would have to
obtain a three-quarters majority of the elected members in order
to pass. This currently applies to material contraventions and
Section 140s (formerly Section 4s).

The Society of Chartered Surveyors in its submission to the
committee suggests that the promotion of zonings and re-zonings

should only be at the instigation of professional planners,
subject to the overriding confirmation of elected
representatives.

The revelations of the Tribunal of Inquiry into Certain Planning
Matters and Payments (Flood/Mahon), which is charged with
investigating all improper payments made to politicians in
connection with the planning process, have clearly shaken public
confidence in the part played by politicians in the zoning/re-zoning
of lands particularly. Irrespective of the numbers involved — and it
should be noted that the majority of members of local authorities
repudiate any suggestion that they may have engaged in corrupt
practices — measures must be taken to restore public confidence.

On the other hand, councillors are the agents of local democracy and
their knowledge and understanding of people’s requirements must
be allowed to have a due influence on the planning system. A study
of the issues involved should be carried out by government.

Strategic Development Zones Strategic Development Zones (SDZs)
are an innovative feature introduced in the 2000 Act. Their
objective is to streamline the planning process in respect of specific
sites designated for specified types of development considered to
be of social or economic importance to the state. The selected sites
are designated as SDZs by government. The types of development
for which an SDZ may be established are not specified in the
legislation but could include industrial, commercial or residential
development. An order is made setting out the types of
development designated and the development agency/agencies
responsible for preparation of a draft planning scheme. Once
designated by government, the draft planning scheme must be
prepared for the site within two years. The planning scheme
indicates the types and extent of development, overall design,
transportation proposals, infrastructure and community facilities.
Once prepared, it is submitted to the planning authority and placed
on public display. The consideration of the planning scheme is a
reserved function of the authority. Once made by the planning
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authority, the decision on the planning scheme can be appealed
to An Bord Pleanila. The Board then makes the final decisions

on the scheme, and can approve it with or without modifications,
or refuse to approve it. Once a development is approved, a
developer is still obliged to apply for planning permission for it.
The planning authority must grant permission for any development
which is consistent with the scheme. There is no appeal provision
against the planning authority’s decision.

The central objective of SDZs is to speed up the planning process
through the removal of the right to appeal on adoption of the
planning scheme. As such, SDZs will speed delivery of housing.
Indeed the first three designated SDZ sites were for the purposes
of housing in the Greater Dublin Area at Adamstown (South
Dublin), Hansfield (Fingal), and Clonmagadden Valley (Navan).
An Bord Pleanala has approved the SDZ at Abbotstown, for the
development of 8,000-10,000 dwellings and 125,000 square metres
of non-residential development. The decision of the Board was
delivered within the eighteen-week statutory period.

The SDZ mechanism may also prove useful for the delivery of
infrastructure projects that are site specific. The fact that there is
little flexibility for alterations to design and layout once the
planning scheme is approved will however act as a deterrent to
the use of this mechanism. The use of SDZs for contentious
infrastructure projects could also give rise to public unease,
owing to the lack of an appeal mechanism.

Conclusion

In considering the range of issues involved in the process of
development planning the committee concluded that there was a
need for a national development forum through which the best
thinking and practice would be made available continuously to
the whole planning system.

Recommendation

The government should establish a body drawn from the planning,
construction, property and environmental interests, together with
the state regulatory bodies concerned with planning, to meet as a
national forum for the built environment. The body would aim to
inform national planning policy based on experience and research
commissioned from appropriate research agencies.

Development control

The planning consent process differs depending on whether the
project is undertaken by a private developer/state authority or a
local authority. Different procedures have also been introduced
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under the Roads Act 1993 for approval of motorway and roads
schemes. All major projects are subject to Environmental Impact
Assessment (EIA), which requires the preparation of an
Environmental Impact Statement (EIS). Industrial activities which
have the potential to cause environmental pollution require an
IPC licence from the Environmental Protection Agency.

Development consent Private developments and developments by
state authorities (unless the proposed development is exempted)
are subject to an application for planning permission to the local
planning authority. Strict time limits operate within which the
planning authority must determine such applications. Recent
research indicates however that time taken to determine planning
applications varies across planning authorities.'” Reasons for this
inconsistency can relate to staffing levels, organisational difficulties,
deficiencies in the applications lodged etc.

Once determined by the planning authority, a planning decision
can be appealed by either the first party or a third party to An
Bord Pleanila. The percentage of third-party appeals had been
increasing, and in 2001 and 2002 represented 45% and 50%
respectively of determined appeals. The 2000 Act has introduced
important restrictions in respect of the right to third-party appeal.
Under its provisions, this right is restricted to those persons who
have made submissions in writing to the planning authority on the
planning application and have paid the appropriate fee. Such
submissions must have been made within five weeks of the date of
lodgement of the application.

In 2002, the total number of appeals received in the year dropped
to 4,562. Although representing a 16% decrease on the number
received in 2001, it represented a 17% increase on the annual
average of 3,889 for the period 1993-2001. The number of cases
disposed of within the statutory eighteen weeks was, at 5,892, the
highest since the establishment of An Bord Pleanala. This figure
represented 36% of all cases.

Since January 2001, An Bord Pleanila has assumed the function of
approval of all major local authority infrastructure projects and
determination of compulsory purchase orders. The Board states
that it is

. acutely aware of the importance of discharging these cases
promptly to ensure that planning delays do not disrupt
capital programmes. Structures and procedures are in place
in the Board to ensure that these cases are given priority
consideration and are not delayed by pressure of planning
appeal cases'!.

10 Jerome Casey and Co Ltd (December 2002), Benchmarking Planning Authorities,
Building Industry Bulletin.
11 An Bo6rd Pleanala (2003), Annual Report 2002.
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Recommendation

Planning authorities and An Bord Pleanala should be adequately
resourced to expedite the planning process. Human resource
management within planning authorities should provide for
economics skills and take measures to foster a continuing
improvement of the understanding of urban and regional
economics by those working in the planning system at all levels. It
should also anticipate the cyclical nature of property markets and
the complexity of the process of physical development by ensuring
the maintenance of core experience and skills and the maintenance
of inventories of skilled personnel available on a temporary basis.

Provision of infrastructure

The timely delivery of key infrastructure projects is necessary

for the efficient operation of the economy and the maintenance

of a competitive environment for investment. Ireland has well-
recognised infrastructural deficits in certain areas, which are being
addressed in the implementation of the National Development Plan
2000-2006. Further high levels of investment in infrastructure are
anticipated beyond the life of the current NDP. The Construction
Industry Federation in its written submission to the committee
states that:

We should not underestimate what has been achieved in
some areas, but we started the 1990s lagging European
norms, and the extraordinary economic and employment
growth of the late 1990s (to which the construction industry
both contributed and from which it benefited) has served to
highlight the inadequacy of our infrastructure in a range of
areas.

Current key issues regarding infrastructure provision relate to the
systems that have evolved to deliver infrastructure projects and the
capacity of the organisations involved to deliver such projects. In
Ireland, in common with many of our European counterparts,
infrastructure provision is for the most part delivered by local
authorities or state bodies, with the use of Private Public
Partnerships (PPPs) becoming more common.

Conclusion

The committee recognises that there is a greater need for co-
ordination between national agencies, government departments and
local authorities responsible for the delivery of infrastructure,
including social infrastructure, by setting out guidelines clarifying
their roles and responsibilities.
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Current infrastructure provision

Infrastructure deficits are recognised to exist nationally in the
following areas: road, rail, water, waste and broadband. Information
on current infrastructure provision was obtained from ERM —
Environmental Resource Management Ireland Ltd, Cross Country
Comparison of the Delivery of Economic Infrastructure Projects,
which formed part of the submission by Forfas to the committee.

Road In comparison to other European countries and arising from
a dispersed settlement pattern, Ireland has an extensive system of
public roads. The main form of state investment in recent years has
been in the national primary network, as detailed in the NDP.
Significant progress has been made in the delivery of improvements
to the network, facilitated by

e the establishment of National Road Regional Design Offices
e increased funding for the planning and design of projects
e streamlining of the planning process.

Delays in the delivery of road projects have been addressed by the
National Roads Authority through the tightening up of management
procedures for road development, particularly in regard to
public/private partnerships. Several key proposals by the NRA have
been the subject of judicial and European Commission review due
to action by third parties. The NRA has, in response, initiated a
more structured approach to consultation at preliminary design
stage which should assist in addressing key public concerns.

Rail Rail infrastructure has, until recently, suffered from decades of
under-investment. The lack of investment has resulted in slower
operating speeds and poorer quality of service, thus reducing the
competitive position of rail services.

The transport of people and goods by rail is more environmentally
sustainable and safer than road transport and in recent years the
investment needs of the rail system have begun to be addressed.
Significant investment has occurred, including fleet acquisition,
upgrading of track and other infrastructural elements and stations,
with the objective of improving safety and increasing reliability and
capacity. Significant investment in the sector is still necessary. Much
of the network is constrained by the fact that it is single-track and
continued investment in rolling stock is required.

The LUAS Light Rail system is undergoing completion in Dublin
and will be operational in 2004. The Railway Procurement Agency
(RPA), established by government, has been charged with the
delivery of the project. LUAS is currently the largest transport
infrastructure project in Ireland. Delays incurred in the delivery

of the project have not been significant and can be attributed

to detailed finalisation of the route, rather that arising from the
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planning consent process. The RPA in its written submission to
the committee states:

Generally it has been our experience that the procedures in
relation to the application for a Railway Order, the holding of a
public inquiry, and the making of the Order by way of statutory
instrument have achieved a reasonable balance between the
protection of property rights and allowing infrastructural
development to proceed. However the RPA has concerns about
the process for compulsory acquisition of property referenced
by the Railway Order that has just been made.

Indeed it is generally recognised that the Dublin Light Rail
Transport Act 1997 provided an equitable and effective legal and
planning framework to implement the LUAS project.

Water/Wastewater Key infrastructural investment has occurred in
water/wastewater projects. The water/wastewater programme under
the NDP is recognised as performing well with the successful
development of infrastructure in urban areas. Projects have
included the Dublin Bay Project at Poolbeg, the Limerick and Cork
Main Drainage Schemes and sewerage treatment schemes in various
towns throughout Ireland. No significant delays have occurred in
the delivery of waste/wastewater projects.

Waste management The provision of waste management facilities
is proving to be one of the most divisive areas of infrastructure
provision in Ireland, with proposed projects meeting extensive
public resistance. The reason for the level of resistance to such
projects can be traced to poor management in the past of waste
management facilities, and a concern over new technologies for
treating waste. The public unease over waste management will
remain until public understanding is improved and public concerns
are addressed.

Waste management has become increasingly more sophisticated
and Ireland is moving away from its former over-reliance on landfill
as a waste disposal option. Whereas local authorities/state bodies
are generally key providers of infrastructure projects, in the area of
waste management the private sector has become involved in the
development of modern disposal facilities.

Progress has been hampered in the delivery of waste management
facilities owing to delays in the adoption of Regional Waste
Strategies. Following an amendment to the Waste Management Act
1996, all counties/cities now have a Waste Management Strategy in
place. Delays in the delivery of the necessary infrastructure are
likely to arise from ongoing public concern over proposed
technologies and the operation/management of facilities.
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Broadband The extent of broadband infrastructure in Ireland is
inadequate and requires considerable investment in order to close
the gap between the information/communications sector in the
country and that of the world’s most advanced economies.
Continued government funding will be required to advance the
roll-out of the programme. Differences in approach by planning
authorities point to the need for guidance by the Department of the
Environment, Heritage and Local Government on the handling of
applications for broadband infrastructure.

Consent process and procedures

All infrastructure projects require planning consent of some form.
Private projects require planning permissions and will first involve
an application to the local planning authority. Almost all major
projects are subsequently appealed to An Bord Pleanala. Local
authority projects are the subject of approval by the Board if an
Environmental Impact Statement is required, as is the compulsory
acquisition of land by local authorities. The role of An Bord Pleanala
has been expanded in the 2000 Act: it has taken over additional
functions previously exercised by the minister. It is evident that the
Board is devoting resources to ensure that infrastructure proposals
are dealt with speedily. The SDZ for Adamstown was dealt with
within the statutory eighteen-week period. The Board is clearing
motorway, wastewater and waste management projects generally
within four-six months. When this function rested with the
Department of the Environment, Heritage and Local Government
decisions were rarely made in less than a year.

It would appear that inconsistencies exist at planning authority
level with regard to the length of time taken to determine planning
applications. The 2000 Act has addressed the time taken to deal
with additional information requests by planning authorities on
applications. Planning authorities operate within strict timeframes,
and the 2000 Act has tightened these in order to ensure that
planning applications are not delayed in the system. The provisions
of the Act will reduce delays but will have resource implications for
planning authorities. There is a need for guidance from the
Department of the Environment, Heritage and Local Government
for planning authorities on development control. The guidance
produced on this topic, Development Control — Advice and
Guidelines, dates from 1982 and is no longer relevant.

As noted earlier, Ireland has a unique planning mechanism, in that
it provides for appeals by third parties of planning decisions taken
at local level. The appeal process is widely accepted and
employed. It allows the public to participate in the decision-making
process. The facility for oral hearings permits an informal forum for
the presentation of one’s views. There is a broad degree of public
acceptance of the appeal procedure. It is also relatively inexpensive
to operate, particularly in comparison to court proceedings.
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The fine-tuning and streamlining of consent procedures has been a
theme in written submissions to the committee. Unease has been
expressed over additional statutory consent requirements, over and
above formal planning consent. Additional licences for projects
affecting for example national monuments, foreshore areas or
public rights of way may not be sought until late in the process
and can subsequently cause delay, and point to the necessity for
increased co-ordination and consultation.

Co-ordination and consultation

The importance of co-ordination and consultation between
government departments and agencies involved in infrastructure
delivery is critical to the timely delivery of projects. Such high-level
consultation is particularly necessary at the preliminary design stage
of a project. For example, there have been cases where the lack of
proper identification of natural heritage sites in the past has led to
delays in delivery of road projects, in cases leading to the redesign
of the route. Guidelines for the conduct of such consultation is
recommended, clarifying the roles and responsibilities of agencies.
It is also necessary that the designation of heritage sites — Special
Areas of Conservation, Special Protection Areas and National
Heritage Areas — be finalised as soon as possible.

The facility for consultation with the wider community is well
established in the planning system, once a project has been
submitted for planning consent. Developers have traditionally been
slow however to engage in ‘pre-application’ consultation, although
non-statutory consultation has become more common at an early
stage of project design/route selection. It is recognised that public
consultation can be a difficult task with local feelings running high
in relation to particular classes of infrastructure projects. The
process of explaining the nature of the project, the technologies
involved (if applicable), the process of site/route selection etc, can
allow a greater understanding of the process and issues involved.
Such increased understanding may not translate into fewer
objections to the project, but it may reduce local tensions and
promote understanding of the decision-making process. The Dublin
15 Community Council in its written submission to the committee
refers to its experience of consultation regarding state projects:

There is an attitude of paternalism and tokenism in many
public bodies that see genuine public participation/
consultation as a hindrance rather than a help. Yet we can
point to our own experience here in Dublin 15 where active
participation in such matters has provided valuable insight
and solutions for such projects, thereby saving the exchequer
substantial monies in the longer term. There is a huge
repository of knowledge, common sense and good ideas in
the public domain waiting to be harnessed.
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Environmental Impact Assessment/Strategic Environmental Assessment
Environmental Impact Assessment (EIA) is the systematic
examination of the likely environmental effects of a development
so that optimal decisions can be made and adverse environmental
impacts avoided. It informs the decision-making process, its
purpose being to ensure adequate consideration is given to the
environmental effects of a development in arriving at a decision on
whether or not the development should take place. Two European
Directives establish a regulatory basis for EIA throughout Europe.
The Environmental Impact Assessment is written up in the form of
an Environmental Impact Statement (EIS). In Ireland, the developers
of a project generally draw up the EIS. This also occurs in respect
of infrastructure projects. ERM notes that this is not always the case
in other European countries where the EIS is not necessarily carried
out by the developer and suggests that there may be a case in
Ireland for an EIS to be carried out independently of the agency
responsible for developing the project (ERM — Environmental
Resources Management, Cross Country Comparison of the Delivery
of Economic Infrastructure Projects).

It is acknowledged that the separation of the development/design
process from its environmental assessment would pose challenges
in terms of ongoing co-ordination, with both processes having to
run in close parallel. It could also contribute to delays. It would
however establish greater independence between both processes
and would reinforce greater transparency in the development/
consent process. Ongoing training for those involved in scoping
and assessing EISs in planning authorities and An Bord Pleanala
is also important.

An EU Directive on Strategic Environmental Assessment will come
into operation throughout Europe in July 2004. The Directive
requires the environmental assessment of plans and programmes.
SEA will in future be necessary for a range of plans and
programmes including regional planning guidelines, city and county
development plans and waste management plans. In the interim,
the 2000 Act requires development plans and regional planning
guidelines to include information on the likely significant effects
on the environment of their implementation. SEA will provide a
context for EIA, facilitate consultation between authorities on
strategic projects and assist in the consideration of impacts. It may
also assist in the selection of appropriate sites/routes for projects
subject to EIA.

A provision exists in the European Directives on EIA permitting a
member state to exempt, in exceptional cases, a specific project from
the requirement to prepare an EIS, subject to certain requirements
regarding informing the public and the European Commission. In
Ireland the power to exempt projects in exceptional cases rests with
An Bord Pleanila. Whereas this procedure could in theory be used
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to speed up the delivery of infrastructure projects, the wisdom of
using it would be open to question. It is likely that the Board would
require some alternative assessment of the environmental effects of
the project, as permitted in the legislation. Public consultation would
also need to be accommodated.

Judicial review

The validity of planning decisions made by planning authorities or
An Bord Pleanala can be challenged in the courts by way of
judicial review. The 2000 Act has tightened procedures for judicial
review, and in doing so has further restricted the scope for such
action. At present however the judicial review procedure can take
nine to twenty-four months before a judgment issues (Galligan, E.,
lecture on Judicial Review delivered to Irish Planning Institute
Seminar, 4 December 2003). Thus, while planning authorities and
An Bord Pleanala operate within strict timescales, considerable
delays can occur once the planning decision is reached. The
establishment of a special division of the High Court and the
appointment of additional High Court judges with specific
responsibility for planning/environmental matters would be

a positive move towards reducing delays in this regard.

Infrastructure delays

Delays in the delivery of key infrastructure projects occur for a
variety of reasons arising from the complexity of the issues
involved. Not all projects have been subject to delay; delays in a
number of key projects have obscured the fact that a large number
of such projects have been delivered in an efficient, timely manner.
The delivery of key projects would be assisted by the following:

e formal public consultation prior to the seeking of planning
consent for a project. This will improve public awareness and
understanding of the processes and issues involved although
not necessarily reducing opposition to certain projects.

e improved compulsory purchase procedures.

e greater co-operation and co-ordination between government
departments and agencies. It may be necessary to produce
guidelines defining roles and responsibilities in this regard.

e increased policy guidance from the Department of the
Environment, Heritage and Local Government to planning
authorities. Topics which require immediate attention are
development control procedures, development plans, SDZs
and policy in respect of broadband infrastructure.

e adequate and continued resourcing of An Bord Pleanila
and planning authorities to ensure timely decisions.

e consideration to be given to the independent preparation of
Environmental Impact Statements for certain public
infrastructure projects.

e adoption of a single procedure for the approval of large key
infrastructure projects, or categories of infrastructure projects.



THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION

132

The Dublin Light Rail Transport Act 1997 provided an equitable
and effective legal and planning framework to implement the
LUAS project, and could act as a model for similar legislation.
Clearly environmentalists and local residents will have to be
assured that their concerns are adequately addressed and aired
as part of any such procedures.

The Institution of Engineers of Ireland in its written submission to
the committee put forward a number of measures for fast tracking
projects of national interest:

e a specialist ‘one stop shop’ planning body should be
established either separately or as a division of An Bord
Pleanala with responsibility for assessing planning applications
for infrastructural projects which are in the national interest.

e mandatory timetables for decisions should be given for all
infrastructural projects and these target deadlines should be met.

e a special division of the High Court should be formally
established to deal with legal challenges to infractructural and
environmental planning.

Recommendations

1 Strategic transport, sewerage and water supply infrastructural
projects should be regulated by a specific statute and there
should be a ‘one stop shop’ planning procedure for them.

2 A special division of the High Court should be established to deal
with legal challenges to infrastructural and environmental
planning so that judicial skills in these matters can be concentrated
and decisions expedited.

Legislative provisions for compulsory purchase

The right to compulsorily acquire immovable property is an
essential tool of a modern state. Securing the rights of private
property is, however, essential for prosperity in a free market
system and for democracy. Consequently, the system of identifying
lands for compulsory acquisition, the procedures for acquisition
and the rules for assessing compensation are at the sharp end of
the conflict between private rights and the common good.

In Ireland the procedures for identifying property interests to be
acquired and the procedures for acquisition are very complicated.
Often they are contained in particular pieces of legislation related to
the establishment or governance of the authority charged with
responsibility to provide and maintain utilities, facilities or networks
which make up the basis of the infrastructure of the state. Mostly they
are provided for through legislation establishing the powers of local
government. In all cases the legislation is either old or based on, or
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linked inextricably to, older legislation. Indeed most of the legislation
dealing with compulsory procedures has roots in the laws enacted to
provide for the railways in the UK in the nineteenth century.

The procedures and processes used, based as they are on a
combination of a myriad of complex and unconsolidated legislation
and supported by a vast collection of case law, are tremendously
complex. Interpreting this legislation is very difficult and in
particular cases that come to courts, seeking the true meaning of
particular provisions is arduous and leads to considerable delay.
Moreover, the complexity of the procedures involved must make
them vulnerable to judicial review.

The legal foundation for the assessment of compensation in any
particular case will be governed by the legislation giving the
authority to compulsorily acquire land. This may specify particular
methods for doing this but in many cases the assessment of
compensation in cases where property is being acquired relies

on partly codified statute law that provides a set of basic rules for
assessing compensation and largely dates from the nineteenth
century.

A large body of case law also exists where issues were thrashed
out and many useful principles have been established to guide
those claiming and assessing compensation. The law on the
assessment of compensation provides a sophisticated and subtle set
of rules which bring a great deal of rigour to the assessment of
compensation. Moreover, there is a system of dispute resolution
that is exacting but fair. There are, however, some issues that need
to be reconsidered and dealt with. These include the date of
valuation of the property to be acquired.

The rules for compensation are grounded in the fundamental
principle that an owner is entitled to be compensated on the basis
of the market value of his property. The intention is that the
owner’s wealth is not diminished in amount but it is compulsorily
changed in form. This is a fundamental principle and great care
and thought should be taken and given if it is to be departed from.

Nonetheless Ireland requires an efficient and effective process of
compulsorily acquiring land. There is a pressing need for reform of
the legislation in this area to produce the transport and services
infrastructure needed for a modern industrialised and urbanised state.
What is required is a standardised regime which is clear, as simple,
certain and speedy as possible, and which is written in plain English.

This could be done by enacting consolidated legislation providing
standardised procedures for identifying the property to be acquired
and the rules and processes for assessing compensation.
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Under existing law the onus is on the acquiring authority to identify
all the legal interests in the lands to be acquired. New rules could
be put in place whereby when a scheme has been decided on and
lands identified as being required, the owners of legal and
compensatable interests should be obliged to identify themselves
and their interest to the acquiring authority. To trigger this,
appropriate notice could be placed in the media circulating in the
area concerned and attached to the buildings and lands concerned.

Recommendations

1 Legislation relating to compulsory purchase procedures and
rules for assessment of compensation should be consolidated
and reconfigured in a form that could be attached to any statute
giving compulsory purchase powers to an authority.

2 The procedure for establishing interests in land to be
compensated should allow for the notification of interested
parties by advertising in the media circulating in the local area
concerned and by fixing an appropriate public notice to the
lands concerned for a minimum specified period.

3 The right to compensation for the acquisition of property rights
below a specified depth under the surface should be removed.
This should be done without prejudice to the right to claim
compensation for any injury or damage that might arise from
an undertaking.

Residential density

Residential densities in Ireland are low in comparison with most
European countries and this has manifested itself in the form of
sprawling suburbs outside urban areas, developed at densities
generally in the range of 15-25 houses to the hectare (6-10
houses/acre). This form of development is recognised as
unsustainable. It is wasteful of urban land, leads to inefficient use
of infrastructure and services, gives rise to unsustainable commuting
patterns and in addition can create a visually monotonous urban
environment.

In order to address this situation, the then Minister for the
Environment and Local Government issued Guidelines for Planning
Authorities on Residential Density in September 1999. The
guidelines encourage the use of increased residential densities in

a range of locations including town centres, brownfield sites, inner
suburban/infill sites and outer suburban/greenfield sites. The
guidelines state that firm emphasis must be placed on qualitative
standards in relation to design and layout in order to ensure that
high quality residential environments are achieved.
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At the time of the issuing of the guidelines, many of the larger
urban authorities were already seeking higher densities on sites in
their areas. However, resistance to high densities outside of the
major urban areas was anticipated.

Conclusion

Given that the most recent guidelines on residential density have
been in operation for four years, it may be appropriate to carry out
a monitoring review of their impact and their integration into the
policies of planning authorities.

Rural housing

Policy relating to rural housing has become one of the most
divisive planning issues facing policy makers today. Opinions have
become rigidly polarised, making the achievement of a consensus
on the issue difficult. Opponents of rural housing cite
environmental degradation, groundwater pollution, unsustainable
commuting patterns, adverse impact on the landscape and
difficulties in providing infrastructure and services as reasons why
such development should not be permitted. Those in favour of
rural housing point to the importance of maintaining the vitality of
rural areas, the need to maintain a critical population mass to retain
services, and the fact that good quality housing can be provided
relatively cheaply in this manner.

It is regrettable that for an issue that gives rise to such polarised
views, little research has been conducted on the topic. The last
major piece of research on rural housing was carried out in 1989
(Jennings, R. and Bissett, S. (1989), A Study of the New House
Purchaser, ERU). It is probably true that the training of planners is
focused on town planning. There certainly appears to be a lack of
understanding of the social and cultural needs of rural communities
and therefore a lack of creativity in coming to grips with the
problems encountered by them.

Recommendation

Research should be commissioned into the direct and indirect costs
of rural housing.

There is a general recognition of the need to distinguish between
the housing needs of local residents and what is termed ‘urban
generated’ rural housing. The National Spatial Strategy states that
rural generated housing should be accommodated. In contrast, the
Strategy states that urban generated housing should, as a general
principal, be located within built-up areas. County development
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plans reflect this distinction, frequently requiring that an applicant
have a local connection with the area in which permission is
sought.

Conclusion

Those who live and work in a rural area should be facilitated to
build appropriately designed houses in such areas, subject to
safeguarding the environment and in particular the landscape and
areas of high amenity.

County development plans should identify those areas that can
accommodate rural housing and those landscape areas in which
housing will not be permitted.

In cases where a son or daughter may wish to build near a parent
or parents living alone in the country, so as to be able to provide
care as required, exceptional consideration should be given.
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Chapter 4

Conclusions and recommendations

Chapter 1

Private Property — the constitutional balance

Introduction

Conclusion

The committee does not propose to consider the issue of socio-
economic rights in this report, but will defer consideration of this
to a later report.

Compulsory purchase, existing land use and the Kenny
Report

Conclusions

1 Many of the difficulties associated with the system of
compulsory purchase and compensation have their origins in the
nineteenth-century legislation dating back to the Lands Clauses
Consolidation Act 1845. It does not follow that all of these
particular compensation rules are constitutionally required.

2 It seems clear from the Supreme Court decisions in Pine Valley
and the Planning and Development Bill that a landowner’s
property rights only extend to existing and permitted land uses.
Accordingly, in many instances, there is no constitutional right
to receive compensation where planning permission has been
denied and this is certainly so where the application for
permission would involve a material contravention of a
development plan.

3 Accordingly the committee is of the view that, having regard to
modern case-law, it is very likely that the major elements of the
Kenny Report recommendations — namely that land required for
development by local authorities should be compulsory acquired
at existing use values plus 25% — would not be found to be
unconstitutional. Indeed, it may be that in certain respects, the
Kenny Report was too conservative, since there seems no
necessity that either the act of designating the lands in question
which are to be subjected to a form of price control or the
payment of compensation to the landowners thereby affected
would require to be performed by a High Court judge.
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4 The committee is not, therefore, persuaded that the existing
constitutional provisions place any unjustified impediment to
infrastructural development. It does not, therefore, consider that
constitutional change is necessary before any reform of the
existing system of compulsory purchase and acquisition is
attempted. The committee suggests instead that there should be
a thorough-going revision and reform of the complex and
byzantine legislation in this area, not least matters such as the
necessity for property referencing in every area (no matter how
trivial the interference) and the rule whereby every landowner is
deemed to own from the centre of the earth to the sky.

Property referencing

Conclusion

The committee considers that the most appropriate way forward is
for legislation dealing with infrastructural projects to dispense with
the traditional cumbersome referencing system. Instead, the
legislation should place the onus on landowners to come forward
and to demonstrate how they would or might be affected by, for
example, the construction of an underground railway link beneath
their land. In the majority of cases, the interferences would be at
best de minimis and would, therefore, not create any need for
compensation.

Red safety zones

Conclusion

The committee is satisfied that the operation of the red zones system
is liable to cause hardship to landowners affected thereby. While it is
obviously in the public interest that development in the vicinity of an
airport and underneath aircraft flightpaths should be restricted, it is
only fair that landowners affected thereby should be entitled to some
measure of compensation in respect of these (potentially) far-
reaching restrictions. The committee accordingly recommends that
the existing scheme of compensation provided in section 14(2) of the
1950 Act in respect of ‘protected areas’ should be extended to those
landowners affected by the operation of the ‘red zones’ system.

Ground rents

Conclusions

Having examined the ground rents issue, the committee is of the

view that:

a) A ground landlord’s ground rent represents a right to an income
which, in principle, is constitutionally protected.
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b) Provided adequate compensation is provided, the abolition of
ground rents would not be arbitrary or based on unfair
considerations and, as such, would not be unconstitutional.
There are clear public interest justifications for the abolition of
ground rents and these plainly warrant overriding the ground
landlord’s property rights.

¢) The critical question is whether any legislation abolishing or
extinguishing ground rents provides adequate compensation.

d) The real question, perhaps, is what is adequate compensation
in this context. So far as the majority of ground rents are
concerned — ie where the ground rent has more than fifteen
years to run — it is difficult to see why the fifteen year multiplier
at present operated under sections 9 and 10 of the 1978 (No. 2)
Act would not be constitutionally acceptable. In other words, if
at the moment, a ground tenant can elect to purchase the
ground rent at this price under the 1978 (No. 2) Act, it is hard
to see why this should be regarded as constitutionally
objectionable. It may be, indeed, that a lesser multiplier would
also be constitutionally acceptable, but this would in part turn
on current investment yields etc.

e) There remains the question of ground rents where less than
fifteen years remains to run. While acknowledging that there
appears to be nothing magical or sacrosanct about the fifteen-
year period — so that the Oireachtas could probably reduce this
fifteen-year period with prospective effect — the fact remains
that — at some date chosen by the Oireachtas — an enhanced
price will have to be paid in those circumstances by the ground
tenant in respect of the ground rent. Any legislation providing
for the abolition of the ground rents will have to deal with this
special situation and provide for the payment of enhanced
compensation in those circumstances.

Recommendation

The government should prepare legislation to abolish ground rents
which embodies a scheme of adequate compensation.

Access to the countryside

Conclusion

The committee is satisfied from its examination of Article 40.3.2° and
Article 43 that no constitutional amendment is necessary to secure a
balance through legislation between the rights of individual owners
and the common good.

The Occupier’s Liability Act 1995 sought to address the question

of the exposure of landowners to claims. It sought to set down
rules upon which landowners who, exercising the common duty of
care, could rely to ensure that they did not become liable for injury
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or damage sustained by entrants while on their property. Should it
transpire that the 1995 Act is found on appeal by the courts to be
ineffective for this purpose, the committee would urge the
Oireachtas to repair the legislation as quickly as possible.

Conclusion

The committee favours the establishment of a Countryside
Recreation Council with national, regional and local reach. The use
of the Northern Ireland model would make for easy alignment of
joint tourism projects as well as avoidance of the heavy, initial
mapping costs that seem to be a concomitant of the approach
taken in England and Wales. The management issues of what
structure the Council should have and who should control it are
government issues, but the committee would draw attention to the
importance of the planning authorities with their relevant statutory
and executive powers. Their part in the Council and its work needs
to be carefully factored in.

Property of religious and educational institutions

Conclusion

Article 44.2.6° has served its historic purpose but is now redundant.
While for that reason its removal may be desirable the committee
believes that the balance inherent in the Article and the manner in
which it has operated in practice does not make its removal or
amendment necessary at present.

The Constitution Review Group

Conclusions

1 While the committee agrees that the formulation of the relevant
constitutional provisions in regard to property rights is wordy and
invites subjective judicial assessment and is to that extent
unsatisfactory, we note that many of the uncertainties have been
clarified by the extensive case-law. We do not consider that it is
correct to say that this case-law bears out the frequent criticism that
the property rights provisions unduly protect the right of property
or create undue difficulties for the Oireachtas where it attempts to
regulate or control such property rights in the public interest.

2 Although constitutional change may not be strictly necessary,
the committee nonetheless think that change along the lines
recommended by the Constitution Review Group may be
desirable. The new wording proposed by the Constitution
Review Group would have the merit that the property rights
provisions were contained in a single self-contained
constitutional provision and would perhaps more clearly
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articulate in express terms the proper balance which must
be struck between the rights of property owners on the
one hand and community interests on the other.

Chapter 2

The dynamics of the property market

Lack of comparative information

Recommendation

In order to encourage transparency in property markets and
research, transaction details should be gathered and published by
the state. All lands and titles should be registered by a specified
date. Auctioneers and estate agents, who generate, supply and
promote market information, should be regulated by either an
independent body or the state.

Characteristics of the property market

Conclusion

Property markets are quite unlike other markets and have
characteristics that require special attention. Unfortunately housing,
planning and taxation policies have not taken sufficient account of
these characteristics, nor of the interaction between planning and
urban property markets. It is not surprising that there are
deficiencies in our planning system when looked at from an urban
perspective, deficiencies that manifest themselves in particularly
high development land values.

House prices and development land

Conclusion

The committee accepts the view of the majority of professional
commentators that, in the case of dwellings in urban areas, high
house prices are not primarily the result of high development land
prices. Instead high development land prices mainly result from high
house prices.

Planning and market deficiencies

Recommendations

1 When planning authorities are adopting their development
plans they should ensure that sufficient land is zoned to meet
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the anticipated needs for the duration of the plan. They should
anticipate delays in bringing serviced and zoned land to the
market.

2 The government should devise a scheme comprising a structure
of progressive charges, whereby planning authorities can secure
the release of development lands where development is not
being actively pursued by the owners or the development land
is not being placed on the market by them.

3 The existence of options should be included in the categories
of transactions to be revealed publicly as a measure to achieve
transparency in property markets generally.

Conclusion

There is a need for a system of formal land use planning designed
to manage and regulate the market for property resources in urban
areas. Land use planning must be implemented in a way that works
with markets and reflects an understanding of the dynamics
involved. Otherwise the market signals will be distorted and
difficulties of accommodation supply will arise.

Taxation

Conclusion

The committee supports the need for a greater recognition of the
necessity to consider the impact of taxation policies on land use
planning and the need for greater research into the negative effects
of particular measures.

Recouping betterment
Recommendation

The community should recoup the increase in the value of land
arising from planning decisions and from the provision of physical
and social infrastructure.

The major recommendation of the Kenny Report (the Designated
Area Scheme) is the most secure scheme both for capturing
betterment for the community and for controlling the price of
building land particularly in regard to social and affordable
houses in urban areas. This should be re-examined with a view
to implementation following such modifications as are necessary
or desirable in the light of experience since its publication.
Betterment in non-designated areas should be recovered through
the instruments listed below.
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If the Kenny scheme is not proceeded with the committee is aware
that there are a number of different mechanisms which, combined,
could recover betterment in both urban and rural areas:

development charges/levies. (These may also be known as
impact fees)

planning gain. Planning gain enables local authorities and
developers to enter into agreements, as part of the grant of
planning permission, which will require the provision of
infrastructure and services, including social infrastructure such
as schools. Agreements under Part V of the 2000 Act are an
example of planning gain

taxation, this could vary from taxing the gains from increases in
value to an annual site value tax

compulsory acquisition of land at existing use value in specified
locations to provide for social and affordable housing and other
uses related to the public good.

Some of these measures are already being employed. However they
do not operate to control the price of building land.

Social housing

Conclusion

In free market conditions it is entirely to be expected that a boom
will magnetically attract all the production resources into satisfying
the market demand. Our analysis, however, shows that social and
affordable housing are special cases that must be treated by special
interventions. The committee was impressed by the clarity with
which a number of organisations — Irish Council for Civil Liberties,
CORI, Threshold, Irish Council for Social Housing, Simon, Focus
Ireland, Irish Traveller Movement and Pavee Point — presented the
level of need that exists and the creativity and energy with which
they formulated solutions.

Recommendations

1

Section 48 of the Planning and Development Act 2000 should
be amended to include social housing under the definition of
‘public infrastructure and facilities’.

Local authorities should identify lands in their development
plans reserved for social and affordable housing in order a) to
ensure that a greater supply of social and affordable housing is
made available without influence from external market and
competitive forces b) to enable residential areas to be planned
in a socially-inclusive manner and ¢) to control the cost of
zoned lands designated for the provision of social and
affordable housing.
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3 In the case of compulsory purchase orders relating to the
provision of social and affordable housing public bodies should
not have to pay the full market value of the land acquired,
especially because the increase in the value of the land will
have largely resulted from the action of public bodies through
re-zoning or the provision of infrastructure.

4 If the committee’s recommendation in relation to the
implementation of the Kenny Report is adopted the objectives
for social and affordable housing can be more readily achieved.

Chapter 3

Managing the planning system

Development planning and planning procedures

Conclusion

There is a need for continued and increased national planning
guidance by the DoEHLG. Topics that should be covered include
development control, rural housing, broadband infrastructure,
Strategic Development Zones and the design of buildings.

Recommendation

Planning advice, provided by suitably qualified professionals,
should be made available to elected members of planning
authorities in the drawing up and variation of development plans.
To enhance the independence of the advice the elected members
should themselves select the appropriate advisors.

Conclusion

In considering the range of issues involved in the process of
development planning the committee concluded that there was a
need for a national development forum through which the best
thinking and practice would be made available continuously to the
whole planning system.

Recommendation

The government should establish a body drawn from the planning,
construction, property and environmental interests, together with
the state regulatory bodies concerned with planning, to meet as a
national forum for the built environment. The body would aim to
inform national planning policy based on experience and research
commissioned from appropriate research agencies.
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Development control and consent

Recommendation

Planning authorities and An Bord Pleanala should be adequately
resourced to expedite the planning process. Human resource
management within planning authorities should provide for
economics skills and take measures to foster a continuing
improvement of the understanding of urban and regional
economics by those working in the planning system at all levels. It
should also anticipate the cyclical nature of property markets and
the complexity of the process of physical development by ensuring
the maintenance of core experience and skills and the maintenance
of inventories of skilled personnel available on a temporary basis.

Provision of infrastructure

Conclusion

The committee recognises that there is a greater need for co-
ordination between national agencies, government departments
and local authorities responsible for the delivery of infrastructure,
including social infrastructure, by setting out guidelines clarifying
their roles and responsibilities.

Recommendations

1 Strategic transport, sewerage and water supply infrastructural
projects should be regulated by a specific statute and there
should be a ‘one stop shop’ planning procedure for them

2 A special division of the High Court should be established to
deal with legal challenges to infrastructural and environmental
planning so that judicial skills in these matters can be
concentrated and decisions expedited.

Legislative provisions for compulsory purchase

Recommendations

1 Legislation relating to compulsory purchase procedures and
rules for assessment of compensation should be consolidated
and reconfigured in a form that could be attached to any statute
giving compulsory purchase powers to an authority.

2 The procedure for establishing interests in land to be
compensated should allow for the notification of interested
parties by advertising in the media circulating in the local area
concerned and by fixing an appropriate public notice to the
lands concerned for a minimum specified period.
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3 The right to compensation for the acquisition of property rights
below a specified depth under the surface should be removed.
This should be done without prejudice to the right to claim
compensation for any injury or damage that might arise from
an undertaking.

Residential density

Conclusion

Given that the most recent guidelines on residential density have
been in operation for four years, it may be appropriate to carry out
a monitoring review of their impact and their integration into the
policies of planning authorities.

Rural housing

Recommendation

Research should be comissioned into the direct and indirect costs
of rural housing.

Conclusion

Those who live and work in a rural area should be facilitated to
build appropriately designed houses in such areas, subject to
safeguarding the environment and in particular the landscape and
areas of high amenity.

County development plans should identify those areas that can
accommodate rural housing and those landscape areas in which
housing will not be permitted.

In cases where a son or daughter may wish to build near a parent
or parents living alone in the country, so as to be able to provide
care as required, exceptional consideration should be given.
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Letter from An Taoiseach to the chairman of the
All-Party Oireachtas Committee on the Constitution

Oifig an Taoisigh
Office of the Taoiseach

29 February 2000

Mr Brian Lenihan TD

Chairperson

All-Party Oireachtas Committee on the Constitution
Houses of the Oireachtas

Kildare Street

Dublin 2

Dear Brian

I am writing to you in relation to the consideration by the All-Party Committee on the
Constitution of the personal and property rights aspects of the Constitution.

As you are aware, major strategic issues arising in relation to the delivery of accelerated
infrastructure projects are at present under consideration by the Cabinet Committee on
Infrastructural Development and Public Private Partnerships. At its meeting on 15 February
2000, the Government endorsed an integrated package proposed by the Cabinet Committee
of changes to the existing statutory approval and judicial review processes in order to under-
pin accelerated delivery of infrastructure under the National Development Plan.

These measures include proposals for improvements to the existing processes — from the
design to the delivery stages. Changes will be made in respect of the planning process, the
Planning Bill, judicial review and courts related issues. I enclose a copy of the press release
issued by the Government announcing the measures involved.

In the course of preparing the package of measures announced, a large number of matters
in, or recognised as being in, the Constitution which have a bearing on planning cases which
come before our Courts were identified. The most important of these are as follows:

e the right to hold and dispose of property

e the right of access to justice

e the right to reasons in respect of decisions

e the right to a decision within a reasonable time

e the right to fair procedures

e the principle of proportionality

e justice, save in special and limited cases as may be prescribed by law, must be adminis-
tered in courts

e the High Court’s full original jurisdiction in and power to determine all matters (includ-
ing review of planning decisions).

While the Report of the Constitution Review Group dealt extensively with various provi-
sions in and rights under the Constitution, none of the recommendations it made involving
change in the Constitution were of a kind which had specific bearing on judicial review but
some did, in one form or another, relate to the planning process. The matters touched upon
by the Review Group which were of note to the Government were the following:

A5
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the Constitution Review Group favours an amendment of the personal rights provisions
in the Constitution to provide a comprehensive list of fundamental rights which could
specifically encompass personal rights which have been identified by the Courts

the Constitution Review Group does not consider that the Constitution’s property provisions
are satisfactory in their present form. In this context, the Group recommended that the
Constitution should expressly provide that property rights may be qualified, restricted or
even extinguished by legislation where there are clear social justice or other public
policy reasons for doing so. The Group felt that aspects of the First Protocol of the
European Convention on Human Rights could provide useful models for any rewording
of the private property provisions of the Constitution. Such rewording should provide for
the inclusion of a new qualifying clause which would specify that property rights carry
with them duties and responsibilities but that these may be subject to legal restrictions,
conditions and formalities, provided these are duly required in the public interest and
accord with the principles of social justice — these may relate to proper land use and
planning controls and protection of the environment.

The Government feel that these are imaginative recommendations which take account of

prevailing conditions in the property area. They think that the approach recommended by the
Constitution Review Group in its Report is well-rounded and puts into proper context the
matter of personal and property rights.

I understand that the All-Party Committee will soon be turning its attention to the personal

and property rights aspects of the Constitution. The Government has asked me to request that
the Committee, in examining the personal and property rights aspects of the Constitution,
should consider the need for updating provisions which pertain to planning controls and
infrastructural development.

The Cross Departmental Team which assists the Cabinet Committee, which is chaired by

Ms. Mary Doyle of my department, can be contacted for further information or assistance that
your Committee may require.

It would be appreciated if you could keep me informed of developments in this matter.

Yours sincerely

Bertie Ahern TD
Taoiseach
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Notice inviting submissions

THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION

PROPERTY RIGHTS

The Committee invites written submissions.

Bunreacht na hEireann (the Constitution of Ireland) makes provision in relation to private
property in two Articles.

Broadly speaking, Article 40.3.2° pledges that the State shall vindicate the property rights of
every citizen. Article 43, however, acknowledges that these rights ought to be regulated by
the principles of social justice.

Following the enactment of the Constitution, legislation relating to private property has been
developed in line with those Articles and elucidated by the courts in a substantial body of
case law.

The All-Party Oireachtas Committee on the Constitution, which is charged with reviewing the
Constitution in its entirety, is now examining these Articles to ascertain the extent to which
they are serving the good of individuals and the community, with a view to deciding whether
changes in them would bring about a greater balance between the two.

The Committee wishes to invite individuals and groups to make written submissions to it on
such issues as

— the right to private property

— private property and the common good
— compulsory purchase

— the zoning of land

— the price of development land

— the right to shelter

— infrastructural development

— house prices

— access to the countryside

Submissions should reach the Committee at the address below before 31 May 2003.
THE ALL-PARTY OIREACHTAS COMMITTEE ON THE CONSTITUTION
Fourth Floor, Phoenix House

7-9 South Leinster Street, Dublin 2
Fax: 01 662 5581 Email: info@apocc.irlgov.ie
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Submissions

This appendix reproduces a broad selection of the
written submissions made to the committee. The selec-
tion is made on the basis of the intrinsic reference value
of the submissions. Care has been taken to ensure
that the range of views presented to the committee is
widely represented.

AN OIGE — THE IRISH YOUTH HOSTEL ASSOCIATION

ACCESS TO THE COUNTRYSIDE

An Oige was founded in 1931. At the end of that year
it had just 215 members and two hostels. Nearly 73
years later, An Oige has 33 Youth Hostels, located
country-wide providing inexpensive, good quality
accommodation for individuals, families and groups
both from here and abroad. Many of our visitors like
nothing more than enjoying outdoor activities with a
hint of adventure. Hill walking plays a big part in the
activities of our members and visitors. Every Sunday
three-hike programmes are run 52 weeks of the year,
which attract many members, who experience the
mountains in the Wicklow area. Our Regional Groups
in Cork/Kerry and Kilkenny are also active hill
walkers and cyclists.

The Aims of An Oige are:

1 to help all, but especially young people, to a love
and appreciation of the countryside, particularly by
providing simple hostel accommodation for them
whilst on their travels

2 to foster an appreciation of the Irish cultural and
historic heritage

3 to co-operate with other organisations for the
following purposes
a) To preserve the beauties of the countryside
b) To secure and mark rights of way and other foot-

paths

4 to co-operate with kindred associations in other
countries

5 to take any other steps calculated to further such

objectives.

Over the period of 73 years, many thousands of
visitors both from home and abroad have used our
hostel facilities to visit many of the remoter areas of

Ireland (In 2000, 229,257 overnights; in 2001, 204,274
overnights; in 2002, 202,573 overnights). Many such
visitors return in their mature years usually introducing
their offspring to the wonders of the outdoors. An Oige
hostels, being situated in remote regions, bring much
need tourism to small rural communities.

Over recent years access to the countryside in all
parts of Ireland has become an issue not only for our
members but also for our visitors from abroad.

All land in Ireland is owned, either by private
individuals, or state bodies. Recreational users do not
have a legal right of entry to land. For many years the
great majority of rural landowners gave access to the
Irish countryside and this has long been appreciated
by generations of hill walkers.

However, access is at the discretion of the landowner,
who may prohibit entry or withdraw consent without
prior notice to recreational users. This situation con-
trasts with that which obtains in most other parts of
Europe, where varying degrees of public access to land
are formally defined. An initiative in providing access
must be founded on the goodwill of landowners. An
Oige accepts that landowners have legitimate concerns
in regard to liability issues but it was hoped that the
Occupiers Liability Act gave adequate protection to
landowners in this regard.

An Oige would like to support the principle that
there should be access to open country for the
purpose of recreation, this also applies to access to
mountains, crags, the coast and other areas visited by
responsible recreational users.

An Oige also supports the principle of freedom to
roam over rough grazing land, that is about 7% of the
total land area.

An Oige would also support a network of well-
marked, maintained right-of-way in lowland areas to
allow short walks and to reach open ground.

It is hoped that the thorny issue of right of access
will be addressed by this committee and put the un-
certainty that exists currently finally onto a proper legal
footing.
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AN TAISCE

AN TAISCE’S APPROACH

An Taisce’s approach to property rights is driven by its
remit. We consider that our remit is to promote sus-
tainable development (being a balance of economic,
social and environmental factors) rather than simply
the economy; and to promote quality of life rather than
simply consumption. An Taisce looks to the long term
as well as to the short term and to the public interest
rather than private interests. These factors animate our
approach to property rights — as to other matters, and
so infuse this submission.

RIGHTS

An Taisce supports the constitutional recognition of
general social, economic and environmental rights as
well as general civil and political rights.

Rights, in our view, have at least two facets.

Rights are untrumpable (i.e. unyielding, even to the
public interest).

More general rights e.g. generic ‘civil’, ‘political’,
‘social’, ‘economic’ and ‘environmental’; rights are
untrumpable. For example in the abstract individu-
als have ‘civil rights’. More specific ‘rights’ under
these categories e.g. (under the head of ‘civil rights”)
‘the right to freedom of expression’ and ‘the right to
liberty’ lack the quality of untrumpability — since you
may not falsely shout ‘fire!" in a crowded cinema
and you are not free to kill your neighbours. It is
confusing to describe ‘the right to freedom of
expression’ and ‘the right to liberty’ as rights.

Some specific rights are fundamental. They are
untrumpable. Fundamental rights like justice, fairness
and the right to be treated equally are untrumpable.
They prevail in all circumstances in civilised societies.
Rights are essential to the fulfilment of human
potential or ‘nature’ and the maintenance of human
dignity and integrity. Where they do not have this
quality we prefer the term ‘entitlement’. For exam-
ple there is no right, as opposed to entitlement, to
watch TV.

IS THERE A RIGHT OF/TO PROPERTY?

Property is not a general or a fundamental right. It is
not untrumpable. Everyone concedes that it must yield
to the public interest in certain circumstances. It fails
the first test.

Nor is property essential to fulfilment of human
potential or nature and the maintenance of dignity and
integrity: some humans live dignified lives to their full
potential without owning significant property. Rather,
the assertion of property rights has historically been
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associated with the protection of commercial and busi-
ness interests. It fails the second test.

Property lacks both of the qualities necessary to be
a right.

Briefly, An Taisce considers that property is an
‘entitlement’ that may be exercised only where it is in
the public interest.

SHOULD PROPERTY BE RECOGNISED
IN THE CONSTITUTION?

The background information received from the com-
mittee posits two principal reasons for suggesting there
is a right of property:

i) while the State has legitimate reasons to control
and regulate the exercise of property rights, it is
necessary and desirable to provide protection
against the risk of arbitrary or disproportionate
deprivation or interference by the State. The
prosperity of the State depends in substantial
measure on property — whether land, building,
equity or any other form of wealth — being avail-
able as a source of, or security for investment

i) the right to property is one that has received

international acknowledgement: see, for exam-

ple, Article 17 of the United Nations Universal

Declaration of Human Rights and Article 1 of the

First Protocol to the European Convention on

Human Rights.

On balance, An Taisce inclines to endorse the views of
the UN and ECHR that property should be recognised,
though, we submit, as an ‘entitlement’ not a ‘right’. We
do not believe the entitlement is a human right or a
fundamental right or even a ‘right’ in the stringent
sense of the word.

It appears that most progressive European constitu-
tions do not expressly recognise a right to property.

The chief reasons for recognising property at all are
economic and practical. Without it our economy risks
collapse and we would surrender our competitiveness
internationally. As a mere — albeit important — practi-
cality, it should be afforded a place in the Constitution
separate from the recognition of fundamental rights in
Article 40.3. Any recognition of property should be
under Article 43 only.

In any event, any new formulation of the protection of
property entitlements should be accompanied by a clause
which would allow the Oireachtas to qualify the exercise
of the entitlement in the public interest including for rea-
sons of the economic public interest, social justice or
environmental reasons in cases where there are clear
objective reasons for doing so and where the legislation
is proportionate to the aim sought to be achieved.

Ideally the distribution of property in the public
interest would be equitable. That said, the public
interest in this case should internalise the concept of
legitimate expectation so that a necessary practical
restraint on the absolutely equitable distribution of
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property is the requirement for commercial certainty in
a capitalistic society. In other words a wholesale redis-
tribution of property is undesirable because it would
generate economic chaos.

NEED FOR CHANGE

An Taisce feels that clarity is needed and can best be
obtained by a referendum. We believe the existing
ambiguity has driven a conservative approach on the
part of those charged with the public interest and the
common good. It has militated against dynamic use of
laws to protect the environment and promote good
planning, against a robust dismissal of excessive
compensation claims by landowners to planning
authorities, and against effective use of compulsory
purchase orders.

EXISTING CONSTITUTIONAL GUARANTEE OF THE
RIGHT TO PRIVATE PROPERTY

Currently, the right to property is guaranteed by two
separate provisions of the Constitution — Article 40.3.2°
and Article 43. Broadly speaking, Article 40.3.2° pledges
that the State shall vindicate the property rights of every
citizen. Article 43, deals with the institution of property
itself and acknowledges that these rights ought to be
regulated by the principles of social justice. See Blake v
Attorney General [1982] IR 117.

Following the enactment of the Constitution, legis-
lation relating to private property has been developed
in line with those Articles and elucidated by the courts
in a substantial body of case law.

The separated principles have been criticised in a
number of respects:

i) the fact that there are two separate constitutional
provisions dealing with property rights has itself
given rise to much confusion.

~

i) the language of Article 43 in particular is unhappy.
Several commentators have drawn attention to
the contrast between Article 43.1 and Article 43.2.
In a famous dictum, the constitutional expert
Wheare contrasted the stress placed on the right
of private property in Article 43.1 — ‘calculated
to lift up the heart of the most old-fashioned
capitalist’ — with that placed on the principles of
social justice and the exigencies of common
good in Article 43.2 — ‘the Constitution of [former]
Jugoslavia hardly goes further than this’. It was,
he said, ‘a classic example of giving a right on
the one hand and taking it back on the other”
see Modern Constitutions, Oxford, 1966, p 63. In
addition, Mr Justice Keane has spoken of the
‘unattractive language’ and ‘tortured syntax’ of
Article 43: see ‘Land Use, Compensation and the
Commumnity’ (1983), 18 Irish Jurist 23.

iiDboth Article 40.3 and Article 43 are particularly
open to subjective judicial appraisal, with phrases
such as ‘unjust attack’, ‘principles of social
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justice” and ‘reconciling’ the exercise of property
rights ‘with the exigencies of the common good’.

NATURAL RIGHT

Article 43.1.1° contains an acknowledgment that man,
by ‘virtue of his rational being’ has the natural right to
private ownership ‘of external goods’. It seems unhelp-
ful to root property, or indeed any right, in so contro-
versial and ethereal a base. An Taisce considers that
any ‘entitlement’ to property must be rooted in, and
limited by, the public interest as outlined above. Such
complicated circumscriptions scarcely suggest that
property is a right or something ‘natural’.

Article 43.1.2° provides that, by reason of the exis-
tence of the foregoing natural right to property, the
state ‘accordingly’ guarantees to pass no law abolishing
the general right of private ownership or the general
right to transfer and bequeath property.

Since An Taisce considers the ‘right’ to property to
be trumpable in the public interest we see no reason
to deny to the State the power to amend its attitude to
the institution of property through legislation. For this
reason we have not followed the Review Group’s view
that the Constitution should guarantee that the State
guarantees to pass no law attempting to abolish these
rights.

SOCIAL JUSTICE

Article 43.2.1° provides that the state recognises that
the exercise of property rights ought to be regulated by
reference to the principles of social justice. Article
43.2.2° provides that the state may delimit the exercise
of these rights by law (although the Irish text simply
refers to ‘teorainn a chur’) with a view to regulating
their exercise so as to meet the exigencies of the com-
mon good. Again, An Taisce believes ‘social justice’
requires that the exercise of property ‘rights’ should be
equitable, with the primary necessary restraint on an
equitable distribution of property being the require-
ment for commercial certainty in a capitalistic society.

In any event, An Taisce considers that social justice,
the common good and the public interest amount to
the same thing and we favour the last term throughout
as being precise and comprehensive.

An Taisce believes that property must yield to a
wide variety of countervailing public interests which
should be defined more precisely. This in turn means
that the state must have the means to register these
countervailing public interests including extensive tax-
ation powers, powers of compulsory acquisition and a
general capacity to regulate (and even in some cases
to extinguish) property rights.

The language of Article 40.3.2° and Article 43 has
given rise to difficult questions of interpretation,
although it seems that some of these difficulties
have been clarified by the contemporary case-law.
Contemporary judicial thinking seems to stress that,
while the state may regulate and interfere with
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property ‘rights’, it may not do so in a manner which
disproportionately interferes with such ‘rights’. This
principle of proportionality accords with An Taisce’s
view that the entitlement to property in particular cases
must be subject to the public interest and the need for
certainty. As Costello P said in Daly v Revenue
Commissioners [1996] 1 ILRM 122:

But legislative interference in property rights occurs
every day of the week and no constitutional impropriety
is involved. When, as in this case, an applicant claims
that his constitutionally protected property rights
referred to in Article 40.3.2° have been infringed and
that the State has failed in the obligation imposed on it
by that Article to protect his property rights he has to
show that those rights have been subjected to an ‘unjust
attack’. He can do this by showing that the law which
has restricted the exercise of his rights or otherwise
infringed them has failed to pass a proportionality test...

There have been only about seven cases where a
plaintiff has established an unconstitutional interference
with his or her property ‘rights’ and in nearly every
such case the potential arbitrariness of the interference
in question was fairly evident.

LEGAL ENTITIES

As to whether legal entities should be afforded the
constitutional ‘right’ to property, An Taisce considers
that since legal persons are the creation of statute, the
protection of the ‘rights’ and interests of legal persons
is a matter for the Oireachtas alone. There is no need
to go further in order to emulate the provisions of
Article 1 of the First Protocol of the European
Convention on Human Rights and the economic and
practical reasons which justify recognition of Property
do not require its extension to legal entities.

WHETHER THE CONSTITUTION SHOULD RETAIN
THE ‘DUAL PROTECTION’ OF PROPERTY RIGHTS
OF ARTICLE 40.3.2° AND ARTICLE 43

Some of the difficulties of interpretation to which these
provisions have given rise have now been clarified by
case law. Some of the possible fears about an abso-
lutist interpretation of these provisions, which would
severely handicap the Oireachtas in areas such as plan-
ning law, have not been realised, though many state
authorities are reluctant to assert the public interest
over vested interests in particular cases — for example
the enforcement of planning and conservation laws.
Nevertheless in the interests of both clarity and
simplicity it ought to be possible to re-draft these
provisions so that a more direct, self-contained clause
would clearly set out the extent of the state’s powers
to regulate, control or even extinguish property
entitlements.

The courts have found it more or less impossible to
adhere to a strict categorisation of Article 40.3.2° in con-
trast with Article 43 property rights. Even if the utility of
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differentiating between the institution of property and
the protection of individual property rights were clear,
An Taisce considers it would be preferable to deal with
property in a single self-contained Article. Since prop-
erty is not a fundamental right it should appear under
Article 43, not Article 40.3.2.

WHAT THE ELEMENTS OF A NEW
ARTICLE SHOULD BE

A new self-contained Article on property might state
the following:

i) every natural person is entitled to the peaceable
enjoyment of his or her own possessions and
property subject to iii).

i) Property has its duties as well as its entitlements
(to paraphrase Drummond).

iii) Property entitlements, since they carry with them
duties, may be subject to legal restrictions, con-
ditions and formalities, provided these are duly
required in the public interest. Such restrictions,
conditions and formalities may, in particular, but
not exclusively, relate to the raising of taxation
and revenue, proper land use and planning con-
trols, protection of the environment, consumer
protection and the conservation of objects of
archaeological, artistic, cultural or historical
importance.

Note: 1) is based on the first paragraph of Article 1 of
the First Protocol of the European Convention on
Human Rights. The qualifying clause at iii) is loosely
based on, and adapted from, the qualifying clause con-
tained in the free speech provision in Article 10.2 of
the European Convention on Human Rights.

THE RIGHT TO PRIVATE PROPERTY

See above

PRIVATE PROPERTY AND THE COMMON GOOD

The Constitution should recognise that property enti-
tlements should be regulated by law in accordance
with the public interest. An Taisce considers that the
public interest includes the common good. We there-
fore prefer the former term throughout. The public
interest should now be explicitly defined to include a
number of important societal goals adumbrated below.

Sustainability is an important element of the ‘public
interest’. An amendment to the Constitution could
usefully include explicit inclusion of the concept of sus-
tainability and intergenerational equity. Sustainability is
a concept which postdates the Constitution. It should
now be recognised as it has been in the South African
Constitution and the draft EU Constitution.

The Brundtland Report defines sustainability as
‘meeting of the needs of the present generation with-
out compromising the needs of future generations’.
This is a core principle of global and international
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application. It forms part of the state’s international
commitments made through UN forums including the
Rio Earth Summit. It has been incorporated in Irish
legislation in the Planning and Development Act 2000
and is a guiding principle in the Amsterdam Treaty of
the EU and the draft Constitution for the EU. Without
the concept the rights of future generations would be
excluded from the public interest.

An Taisce is impressed by the South African pro-
visions on sustainability and the environment, though
it would prefer the term entitlement to right. Section 24
of the South African Bill of Rights states that

Everyone has the right [sic] — (a) to an environment that
is not harmful to their health or well-being; and (b) to
have the environment protected, for the benefit of
present and future generations, through reasonable leg-
islative and other measures that — (i) prevent pollution
and ecological degradation; (ii) promote conservation;
and (iii) secure ecologically sustainable development
and use of natural resources while promoting justifiable
economic and social development

Quality of Life is an important element of the ‘public
interest’. The tacit goal of society seems to have emerged
as the promotion of quality of life. This should be recog-
nised. Too often standard of living is used as a very poor
indicator of this. This is responsible for many poor
decisions. To promote quality of life it is necessary to
systematically monitor it through indicators.

The Constitution should assert that an important goal
of society is the improvement of the quality of life.
Perhaps this is important enough to merit a mention in
the Constitution’s Preamble.

The Constitution should assert that the quality of life
should be regularly and systematically monitored by
official scrutiny of quality of life indicators.

Planning and development significantly affect qual-
ity of life. The Constitution should assert that proper
planning and development is an important means to
the improvement of the quality of life.

In accordance with the Amsterdam Treaty and the
Draft Constitution on the Future of Europe, the
Constitution should guarantee the ‘right to an improv-
ing environment’. An Taisce considers any review that
omitted this right would soon be anachronistic.

COMPULSORY PURCHASE

An Taisce considers the CPO process should be much
more widely — and less tentatively — used. When a jus-
tifiable case can be made for CPOs, compensation
should be for existing value and use only but should
also include a small increment in recognition of com-
pulsion. An Taisce supports implementation of the
Kenny Report in this respect. Widespread use of CPOs
was essential to some of the great feats of modern
planning e.g. Britain’s new towns like Milton Keynes.
It is essential to successful planning in Ireland where
there is a housing crisis.
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THE ZONING OF LAND

Zoning, infrastructure provision and planning permission
add considerable value to land. An Taisce considers
that developers should be required to comply with
community-driven plans and that particular develop-
ments should be levied or incentivised in proportion to
their scores against multifarious (approximately 100)
quality criteria under the three general heads of
Design, Provision of Amenities and Impact on
Community. If landowners do not develop zoned land
they should pay penal rates of taxation on windfall
(completely unearned) zoning profits.

The zoning of land for development is necessary for
efficient infrastructure provision and the development
of sustainable nucleated settlements. An Taisce believes
that a land-use commission should certify zonings and
rezonings for compliance with relevant criteria. This
should include compliance with national spatial strategy,
regional planning guidelines, proper planning and sus-
tainable development, flood-plane strategy etc.

The Constitution should merely recognise that a
national land-use commission should certify the appro-
priateness of land zonings.

The Constitution should assert that planning and
development should serve the community and the
public interest.

THE PRICE OF DEVELOPMENT LAND
AND HOUSING

Since land now represents such a significant element
of the cost of housing, we have treated development
land and housing together.

Unacceptably high land and property prices are
denying individuals their rights to accommodation and
a high quality of life and making Ireland’s agriculture
uncompetitive.

Again, An Taisce considers the most important thing
the Constitution can do to avert galloping house prices
is to assert that landowners should pay penal rates of
taxation on windfall zoning profits.

Furthermore it should be possible, in every town
and village in Ireland, for the local authority to
compulsorily purchase backland sites at current-use
market value with a small increment (as suggested in
the Kenny Report) for appropriate mixed-use develop-
ment including social and affordable housing. The
Constitution should recognise that compulsory
purchase powers should be available to local authori-
ties to promote the public interest.

The Constitution should recognise that 20% of hous-
ing should be social or affordable and that developers
must yield land at existing-use value (plus an incre-
ment) for this purpose or, where this is not possible,
must pay a levy to the same value. An Taisce considers
all residential developers (including one-off-housing
builders) should be levied to provide for social and
affordable housing in nucleated settlements or, where
possible, integrate such housing in their developments.
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THE RIGHT TO SHELTER

Everyone who has need of accommodation has a right
to accommodation. There is an entitlement to social and
affordable housing because basic human endeavours
can only be conducted against a background of proper
housing. This should be recognised in the Constitution.

Elderly and retired people have a right to the same
standard of housing as working people.

INFRASTRUCTURAL DEVELOPMENT

Infrastructural development that serves the public
interest should prevail over private property. An Taisce
considers it would be contrary to the dignity of the
Constitution to afford infrastructure — a means to an end
— any explicit recognition in the state’s fundamental
Constitution.

ACCESS TO THE COUNTRYSIDE

All citizens should be exposed to a good environment.
The Swedish Fundamental Law recognises a right of
access to nature. In an increasingly urban environment
access to the countryside should be guaranteed as an
essential component of a full life. If it is a right it is an
obscure one which might be dealt with through legis-
lation which reflected the subordination of property
rights to the public interest. Perhaps it too is better
described as an entitlement. Local authorities should
facilitate access to the countryside through provision of
networks of bridleways and by encouraging farmers,
for example by underwriting insurance, to allow
walkers on their land. It is debatable whether it should
be recognised in a modern Constitution.

Perhaps the Constitution should recognise a right to
personal development and include access to nature as
a vehicle to this end.

COMPOSITION OF FUTURE REVIEW GROUPS

According to background documentation from the All-
Party Committee on the Constitution there have been
many reviews of the Constitution since its promulgation
in 1937. In 1966, at the instigation of the then-Taoiseach,
Sean Lemass, an informal Oireachtas committee under-
took a general review of the Constitution and issued a
report a year later. In 1968, a legal committee, chaired
by the Attorney General, produced a draft report. The
1972 Inter-Party Committee on the Implications of Irish
Unity addressed constitutional issues in relation to
Northern Ireland. Its work was continued by the 1973
All-Party Oireachtas Committee on Irish Relations and
later by the 1982 Constitution Review Body, a group of
legal experts under the chairmanship of the Attorney
General. None of these three groups published a
report. The New Ireland Forum was established in
1983. Its report in 1984 covered some constitutional
issues. In 1988 the Progressive Democrats published a
review entitled Constitution for a New Republic.
Constitutional issues in regard to Northern Ireland
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were again addressed by the Forum for Peace and
Reconciliation established by the government in
October 1994. The forum suspended its work in
February 1996 but met once more in December 1997.
The Constitution Review Group, an expert group
established in 1995, published its report in July 1996.
The All-Party Oireachtas Committee on the
Constitution 1996-97 published two progress reports in
1997 and the All-Party Oireachtas Committee on the
Constitution 1997-2002 published five progress reports
and two commissioned works.

Membership of the review bodies has been wide-
ranging but has never comprised environmentalists or
those promoting good urban and regional planning.
Since sustainable development is now an uncontrover-
sial goal of society it is self-evident that persons repre-
senting its component sectoral agendas should be
present in future review groups, i.e. representatives of
environmental social, economic and cultural agendas
as well as the usual political sectors.

SOURCES OF DEMANDS FOR
CONSTITUTIONAL CHANGE

The reviews — and political experience — have appar-
ently identified seven major sources of the demands
for Constitutional change:

Northern Ireland

European Union

international human rights developments
socioeconomic change

working experience of the Constitution
outmoding of some provisions
inaccuracies in the text.
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An Taisce would like to suggest an eighth source of
demands for constitutional change — the environment
— and that in future reviews, where relevant, environ-
mentalists and/or planners should be included on the
review body.

AONTACHT CUMANN RIARTHA ALTREABHTHOIRI
(ACRA)
GROUND RENT SUB COMMITTEE

SECTION 1: DEMOCRACY IN ACTION
TO END ‘LANDLORDISM’

Nowhere better than in Ireland is the right to the
ownership of private property respected. It is a consti-
tutional right of every citizen, jealously safeguarded
in our courts. But even in medieval times the laws
governing land tenure had to be seen as legally
respectable. The rights of the landlord as well as the ten-
ant were subject to traditional reservations; both parties
had certain obligations, duties and responsibilities. This
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does not apply to today’s ground rent landlords who
have been compelled to admit in court that in return
for ground rent, exacted annually, they give absolutely
nothing — neither goods nor services, for this feudal
rent.

Today we are witnessing a public campaign against
ground rents levied on the foundation-land of urban
dwellings — a modern footnote to the history of the
Land League, when Michael Davitt in 1879 saved
tenant farmers from paying exhorbitant rents. Evictions
were stoutly resisted, and farmers in some cases came
to own their holdings. It reads like a novel, the story
of man’s progress from feudal serfdom (‘As well be
hung for a sheep as a lamb’ is a proverbial memory of
savage laws), to the freedom and self-respect taken for
granted in modern democracies. Nowhere is that story
more dramatic than in Ireland’s history of the past
800 years.

The most recent milestone in that history is ACRA’s
National Campaign against Ground Rents attached to
the foundations of dwelling-houses, especially in our
cities and towns. Its objective, to consign to the
dustbin of history this medieval relic. The effort will
continue, even if it takes ten, twelve or more years to
throw off at last this 800-year-old imposition.

Not unexpectedly, the landlords’ reaction was
aggressive. ACRA’s Campaign continues, steadily gaining
momentum. Ground rents are still being withheld by
hundreds of thousands of householders. The landlords
stand to lose ten million euro approximately a year, year
after year. With the weight of the law behind them, and
no way ashamed of appearing in their true-blue colours,
certain landlords have proceded to take vengeful action.

SECTION 2: THE CAMPAIGN

The ACRA campaign which commenced in June 1973
against ground rent was loud and insistant enough to
be heeded by political leaders. It exacted from Fine
Gael and the Labour Party a Bill on ground rent which
surfaced eventually in 1976. The Bill with many defects
reached its second stage only in Dail Eireann as 1977
was the election year.

In the same year, 1977, the Fianna Fiil's pre-election
promise was that if returned to power they would
introduce a Bill abolishing all residential ground rents.
This was changed to read ‘a scheme leading to the
abolition of residential ground rents’.

The Fianna Fiil party went half-way to achieving
their objective when in 1978, the creation of new
residental ground rents was made illegal. Existing
ground rents, however, would continue as before, with
all their hateful — and surely unconstitutional demands
and threats. But if the law had reason to make new
ground rents illegal what reason couldjustify old
ground rents being considered legal? In the same year
1978 use of the eviction weapon while the lease runs
— was prohibited for non-payment of one year’s
ground rent or more.
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To be fair, our legislators have been responsible for
a number of reforms and improvements during recent
decades. Yet, when reminded of the continuing
injustice of ground rents, many politicians have been
apathetic. This is regrettable.

Fear of infringing upon the landlord’s constitutional
rights has been one excuse offered by politicians. Their
apathy in the face of insistent demands for justice is
deplorable but understandable — especially in view of
the inhibiting influence (never mentioned) of powerful
vested interests.

SECTION 3: RENT IN PERPETUITY

A notable absurd feature of this archaic law is that
ground rent payments go on for ever. When you die,
your heirs inherit not alone your house but also your
ground rent. Only the farmers, with Davitt’s help,
succeeded in shaking off their parasitic landlords. In
their case the farm-land was productive; in the case
of dwellings, land is no more than a site, a mere foun-
dation, with its garden in front and back a general
social amenity.

Having paid for his house, paid a ‘site-fine’ (which
equalled nearly a half years salary) to clinch the deal,
and planted a few flowers, the householder expects he
has acquired a total unit. Not so. The contract he
signed, under duress included an everlasting debt — to
a ground landlord. This is a manifest injustice which
common sense must reject, as it would any absurd
imposition.

The ongoing ACRA ground rent campaign of non-
payment has led to over twenty thousand court cases
(approximately) and 176 court cases for committal to
prison. Five householders have been jailed. This steady
resistance of householders to this feudal rent, allied to
inflation effects, means that the whole ground rents
system lies in ruins. Effective and immediate legislation
must be enacted to terminate this feudal imposition. If
not, legal problems and injustices will be created for
thousands of families into the future.

A current case graphically highlights the invidious
exploitation that is taking place under the guise of
legitimate business.

A Dublin householder whose ground lease has expired
is to-day struggling to hold onto the family home. The
Ground Rent landlord is demanding a sum of €54,000
for the freehold interest plus legal fees of €127 per
hour until an agreement is reached.

This is the frightening prospect that faces people with
expired leases who have already paid the full market
price for their home. There are unfortunately many
other similar examples around the country and the law
as it stands supports the landlord against the house-
holder. This is clearly unjust and social justice demands
that the law be changed.

The amount demanded in these cases is based on a
formula in the current legislation, which allows the
landlord to claim !/g of the market value of the family
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home. The amount demanded can be higher or lower
than that in our example depending on the location
and value of the house.

SECTION 4: THE LAW — RENEWAL OF AN
EXPIRED LEASE

The alternative exploitive position for the householders
who cannot find the money to buy out the expired lease
from the ground rent landlord is even more horren-
dous. The householder may be offered a renewal of
the lease for a period of years — usually 35 years only,
which in effect is an occupational lease. The current
formula for the new ground rent per annum is
computed on the basis of the open market rental value
of the house. In other words, the total rental income
per year on the house is divided by one eighth and
that now becomes the new ground rent per annum
and reviewable every five years upwards to take into
account inflationary effects.

Ground rent landlords have always attempted to
extract the maximum in these circumstances, just as
they seek rental income in perpetuity under the ground
rent code and give nothing in return. They would
appear to have paraphrased the slogan ‘To Hell or to
Connaught’ to read ‘To Hell with Householders’. This is
precisely what the feudal ground rent system means.

This is sheer terrorism for people. It is legalised
plunder. Home owners hands are tied behind their
backs not only by the government’s inaction but
apparent support for this form of terrorism. The
spectacle of an Irish Government facilitating the
imprisonment of Irish home owners in the interest of
perpetuating an alien imposed feudal system that also
caused such hardship, fear and terror in the lives of our
recent forefathers, is indefensible, it is shameful, it is
terrible hypocrisy.

The government is claiming that it cannot interfere
with the constitutional rights of these land speculators.
There is a terrible analogy here. Would any politician
dare defend the constitutional rights of drug dealers to
pursue their ‘business deals’. Of course not, because
they invade the home and destroy young lives. Land
speculators invade the home and destroy helpless
elderly lives. There is no difference between them.
They belong in the same category. Both their motives
are the same — greed for money at anyone’s expense,
young or old it does not matter.

SECTION 5: MINORITY RIGHTS VERSUS
MAJORITY RIGHTS

Minority Rights (Landlords Rights) should never
supercede the rights of the majority (Householders).
Ground rent tenants (both members and non-members
of ACRA) are unknown to themselves, losing the pro-
tection of the 1978 (No. 2) Act by not taking action
before the lease expires. As a result, they will pay a
substantial part of the market value of the home they
have lived in for generations to acquire freehold. Many
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of these people who are elderly approach ACRA when
it is too late to help them.

SECTION 6: CONSTITUTION

To cite ‘constitutional difficulties’ shows an extra-
ordinary degree of political bankruptcy. If the govern-
ment feels there are constitutional difficulties it should
deal with this problem in the same manner as it dealt
with the ‘Social Housing Bill’. This Bill was referred to
the Supreme Court to test is constitutionality before it
was signed into law.

The legislative ending of ground rents must now
rank as one of the more urgent and necessary reforms,
which is within the power of the Oireachas to effect.
‘Constitutional difficulties’ should no longer be allowed
to delay and obstruct this necessary reform. All the
parties in Diil Eireann now agree that the feudal
ground rent system should be terminated.

Ground rent landlords have exerted enormous pres-
sure and influence out of all proportion to their numbers.
They have the money, the land through conquest and
the confiscation that followed, and employ the best
brains in the legal profession. So what chance has the
householder got against such power and influence?

Reference to the landlords’ rights under our
Constitution rings very hollow for Irish people. Note:
ground rent landlords can sell their interest in the land
to whom they like, unknown to the householder.

Any ground rent landlord, subsequently buying the
ground underneath a family residential home that has
been paid for, not just once but many times over,
should not have the protection of the Constitution of
this Republic of ours.

On 15 January, 1977, Dr. Michael Woods T.D.,
Fianna Fail party while in opposition introduced a
comprehensive bill which would have democratised
Irish land law legislation and ended forever a feudal
system imposed to create power and subservience. It
had all party support. Eamon Gilmore T.D. Labour
Party introduced an identical Bill at ACRA’s request on
8 February, 2000.

This Bill is now not being progressed on the
grounds that it is ‘unconstitutional’. What does this
mean? That our Constitution is so flawed that it pro-
tects the rights of ruthless speculators rather than the
basic human rights of the common (elderly) people?
That our government in its collective wisdom cannot
make the necessary changes? This is a human rights
issue. Elderly people being thrown into an arena to pit
their wits and strength against ruthless landlords and
speculators with the law on their side, is inhuman and
uncivilized. The government must account for its
willingness to continue to operate this unjust, alien-
imposed feudal system.

SECTION 7: LEGISLATIVE PROPOSALS TO DATE

Over the years since 1974 there have been many pro-
posals and attempts to rid the country of this feudal
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tribute as follows: This may help you get a grasp of the
demand of the peoples wishes and concerns. This is
not an exhaustive list —

e Landlord and Tenant Bill 1977 — January 1977
Coalition — Minister for Justice — Michael Cooney —
Fine Gael Party

e Landlord and Tenant Ground Rent Bill 1977
Minister for Justice — Mr. Gerry Collins — T.D. —
Fianna Fail Party
Became Law on 16 May 1978

e Landlord and Tenant (Ground Rent) (No. 2) Bill 1978
Minister for Justice — Mr. Gerry Collins — T.D. —
Fianna Fdil Party
Became Law on 1 August, 1978

e Landlord and Tenant (Ground Rents) Bill 1982
Deputy — Proinsias De Rossa — Workers Party 10
June, 1982

e Landlord and Tenant (Ground Rents) (Amendment)
Bill 1984
Deputy — Michael Woods — Fianna Fail
Proposed an Amendment to terminate household
Ground Rents held by Local Authorities.

e Ground Rent Bill Proposals — 1989
Deputy — Anne Colley — Progressive Democrats 30
January, 1989

e Eleventh Amendment of the Constitution — 21
February, 1991

‘No provision of this Constitution invalidates laws
enacted to terminate any obligation on domestic
householders to pay Ground Rent to Ground
Landlords’

Deputy — Eamon Gilmore — Workers party

e Statute of Limitations (Amendment) Bill 1991 — 7
May 1991
To 2 years instead of 6 years
Deputy — Michael Bell— Labour Party

e Landlord and Tenant (Ground Rents) Bill 1994
Deputy — Gay Michell — Fine Gael Party — 24 June
1994

e Landlord and Tenant (Ground Rent Abolition) Bill
1997
Deputy — Michael Woods — Fianna Fdil Party

e Landlord and Tenant (Ground Rent Abolition) Bill
2000
Deputy — Eamon Gilmore — Labour Party

Note: The above propsed Bills by Dr. Michael Woods
T.D. and Mr. Eamon Gilmore covered the following
Proposal:

BILL

(as initiated)

entitled

An Act to provide for the abolition of ground rents and
to provide compensation to those whose interests are
affected as aforesaid, to provide for the apportionment
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of certain rents, to make provision in relation to the
waiver and relaxation of certain restrictive covenants in
leases, to provide for the arbitration of disputes arising
out of the titles of persons whose interests are hereby
enlarged to the fee simple, to provide for the registration
of titles enlarged to the fee simple, to amend in other
respects of law of landlord and tenant, and to provide
for other matters connected to the matters aforesaid.

SECTION 8: ACHIEVEMENTS

Despite the actions of ACRA and the promises of the
political parties, all that existing ground rent lessees
got was the prohibition of the right of a ground rent
landlord to evict the family from the family home while
the lease runs. We also achieved the right to buy out
on the ground rent landlord’s terms which amounts to
paying the ground rent in perpetuity providing you
qualify. The buying out scheme has of course been
rejected and ACRA now boycott the scheme because
it is not in the economic interest of a householder to
do so.

SECTION 9: ACTION REQUIRED

The cry that landlords make against outright abolition
of ground rent is that it would be unconstitutional.
ACRA will not be drawn into any constitutional diver-
sion. It cannot be unconstitutional for a government to
right a wrong. And there is sufficient room within the
Constitution for government action.

Article 6 of the Constitution states:

All powers of government, legislative, executive and
judicial, derive, under God, from the people, whose
right it is to designate the rulers of the State and in the
final appeal, to decide all questions of national policy,
according to the requirements of the common good.

The common good of the modern Irish democracy has
for long demanded that ground rent be abolished but
the legislators have hesitated unnecessarily.

Article 40.3.2 states:

The State shall, in particular, by its laws protect as best
it may from unjust attack and, in the case of injustice
done, vindicate the life, person, good name and prop-
erty rights of every citizen.

Ground rent has long obstructed and impeded the
property rights of thousands of citizens. The rights
which Irish farmers won before the state was founded
and which they confirmed by their campaign against
land annuities after the state came into being — the
rights of proprietary without let or hinderance — is still
denied to-day to the Irish householder.

The Constitution, in the ACRA view, makes it
incumbent on government to legislate all ground rent
out of existence.

The clear duty of the state to legislate to abolish
ground rent emerges from the Articles of the
Constitution quoted above, and any use of Article 43,
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which upholds the right of private ownership, by the
Landlord is an attempt to deny the right of private
ownership to the householder.

As Article 43.1 itself states:

The State recognises, however, that the exercise of the
rights mentioned in the foregoing provisions ought, in
civil society, to be regulated by the principles of social
justice.
Subsection 2 of Article 43.2 puts the State’s duty even
more emphatically:

The State, accordingly, may as occasion requires de-
limit by law the exercise of the said rights with a view
to reconciling their exercise with the exigiencies of the
common good.
In other words, the government, under the existing
Constitution, can act to restore justice to the people.
Should the government find any difficulty in resolving
the difficulty the following addition to the private prop-
erty Articles in the Constitution must be put as follows:

Nothing in this Constitution shall invalidate legislation
enacted by the Oireachtas and containing such terms as
the Oireachtas shall see fit for the purpose of terminating
Ground Rents on private dwellings as defined in the
Landlord and Tenant Ground Rent Acts 1967 to 1984 and
any amendments thereto hereafter to be enacted — ‘or
alternatively Eamon Gilmore’s proposal (see section 7).

Such a form of words if put to the people will put to
an end to the feudal ground rent system in Ireland.

The above proposed addition — refers to ground
rent only which is a unique form of property with no
parallel in history and not to be confused with property
as we know it.

SECTION 10: CONCLUSION
In summing up, the following must be dealt with:

expired and expiring leases;

ground rent contracts are suspect, i.e. all signed
under duress — not equal to the deal;

valuations that are less than the ground rent;
jailings;

seizure of goods;

site fine — already paid for the land (equalled nearly
a half years salary);

allowance for ground rent already paid,;

no interest in any monies due to the ground rent
landlords on settlement;

freehold immediately;

ground rent to be a contract debt only;

many homeowners have paid more than once for
the plot on which their homes stand through site
fines and ground rent. This must end. Ground rent
is dead and the urban householder is not going to
foot the bill for the obsequies.

Note:

ACRA does not pursue a policy of vindictive opposition

A24

to particular persons or groups who happen to benefit
from ground rent. Whether they be native or foreign,
resident or non-resident, the particulars of the individ-
ual landlords are of no account. ACRA’s campaign is
directed against the ground rent system rather than the
landlords. Indeed, when it comes to the point where
any ground rent landlord might claim actual personal
hardship resulting from abolition of ground rent, ACRA
concedes that the government should institute some
scheme to alleviate such hardship. Gratuities, as distinct
from compensation, could be paid from some central
state fund in cases of proven personal hardship result-
ing from the final abolition of ground rent.

CHARTERED INSTITUTE OF BUILDING

The Chartered Institute of Building, Ireland (CIOB), is
a multi-disciplinary professional institution with over
2000 Irish members drawn from a broad spectrum
of professions including surveying, architecture,
engineering and project management disciplines. We
are operating in Ireland for over forty years and our
membership embraces professionals in the public and
private sectors of the industry.

In the documentation received you requested that
we respond to such issues as:
e the right to private property
private property and the common good
compulsory purchase
the zoning of land
the price of development land
the right to shelter
infrastructural development
house prices
access to the countryside.

GENERAL ISSUES RELATING TO PROPERTY
IN A CONSTRUCTION CONTEXT

The Chartered Institute of Building has considered the
key issues in the context of the impact of future
changes on individuals, corporate bodies, the viability
and sustainability of the construction industry, and the
common good. The issues considered have resonances
across a broader spectrum of policy areas, planning and
related legislation, and practices in relation to the acqui-
sition, ownership and use of property. This is
particularly pertinent in relation to developed land for
residential and infrastructural development.

While we recognise that the proposed changes relate
primarily to constitutional reform, they should be
considered in the context of recent developments in
relation to strategic infrastructural developments,
i.e. delays and significant cost overruns in the
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pre-construction stages of major roads projects, delays
in implementing transportation initiatives (i.e. LUAS
and integrated transportation) and the disproportionate
increases in residential accommodation costs. With
regard to the latter, the proposed changes in property
rights should be considered in the context of the relative
success, or otherwise, of recent Government initiatives
such as the Bacon reports and recommendations, and
the Department of the Environment and Local
Government and Construction Industry Council
‘Strategic Review of the Construction Industry’. Recent
revelations in the Flood Tribunal of speculative acqui-
sition and rezoning of land, reinforces the imperative
that, in such circumstances, individuals or corporate
bodies should not unduly benefit at the expense of the
wider community. Cognisance would also need to be
taken of recent highly publicised cases where fraud,
tax evasion and other criminal activities were the sub-
ject of investigations, some of which involved the
Criminal Assets Bureau.

Whatever constitutional changes to the property
rights of individuals and corporate bodies are enacted,
they should reinforce the objectives of initiatives for
the ‘common good’ without unduly prejudicing the
rights of individuals or communities and should recog-
nise the right to enjoyment of amenities by all sections
of the community, irrespective of whether the amenity
is in public or private ownership. The proposed
changes should also be considered in the light of
recent changes in planning legislation, in particular
Parts V (Housing Supply), and IX (Strategic
Development Zones) of the Planning and Development
Act 2000. These provisions were seen as ‘fundamental
in terms of increasing the supply of housing generally
and in particular the supply of social and affordable
housing’. ‘Arising out of the commitments in the
government programme, ‘An Action Programme for
the Millennium’, a comprehensive review of planning
legislation was initiated in August 1997. The principle
of the review was to ensure that the planning system
of the twenty first century would be strategic in
approach and imbued with an ethos of sustainable
development and would deliver a performance of the
bighest quality'. This objective should be applied to all
national accommodation initiatives regardless of cate-
gories of persons requiring accommodation.

Part VIII (of the Planning and Development Act 2000)
relating to the consultation process by local authorities
(regarding the local authority’s own developments),
while this is an improvement, in its attempt to clarify
the consultation role of local authorities on it’s pre-
decessor Part X, it could still give rise to serious
misgivings in relation to arbitrary decisions by local
authorities.

This requires particular consideration in relation
to individual’s rights in the event that changes to the
Constitution result in the dilution of the rights of
individuals.

Where the state authorities are compulsorily acquiring

land and/or properties in the interest of development
for the ‘better good,” these proposed changes should
ensure a mechanism for a fair and speedy process, in
an equitable and non-contentious manner.

1) THE RIGHT TO PRIVATE PROPERTY

The Chartered Institute of Building supports Article
40.3.2° and Article 43 protecting the individual citizen’s
property rights. The CIOB agrees that the Constitution
should expressly provide that such property rights can
be qualified, restricted etc by legislation where there
are clear social justice or other public policy reasons
for doing so. We would however stress that safeguards
are addressed in changes to the planning legislation to
tighten the Planning and Development Act 2000 (in
particular Part VIII) in respect of the consultation
process by local authorities to ensure that an effective
appeals mechanism (e.g. to an Bord Pleanila) is
available to affected parties and ultimately to the courts
to ensure that a fair and impartial appeals system is
provided.

2) PRIVATE PROPERTY AND THE COMMON GOOD

The CIOB supports the recommendation to amend the
Constitution so that the provisions dealing with prop-
erty rights are in a single self-contained Atrticle. For the
reasons outlined in our introductory paragraph we
agree that the common good should take precedence
over individual rights and in particular the rights of
speculative corporate bodies. We would caution
against statutory bodies exploiting this provision in a
cavalier manner. With regard to the question ‘whether
the protection of property rights should extend to legal
persons, such as limited companies, we support the
majority of the Review Group decision to oppose
affording constitutional protection of private property
to legal persons.

We concur that constitutional protection in relation
to private property should not be afforded to legal
persons, in support of the majority position taken by
your committee i.e. that:

e the rights protected by the Fundamental Rights pro-
visions of the Constitution are clearly intended to
relate to the individual as a human person. It would
be wrong to extend any of these provisions to legal
persons

legal persons enjoy the privilege of limited liability
and the other benefits of incorporation. They must,
however, also accept some of the disadvantages of
incorporation, among them the absence of any
constitutional rights

if legal persons were accorded constitutional rights,
including the constitutional right to the protection of
property, it might mean that corporate resources and
financial power could be employed to challenge the
constitutionality of legislation, something which
might have unwelcome legal, financial and social
consequences
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e in any event, the use of the derivative action by
shareholders provides adequate protection for the
rights of individuals which may be indirectly affected
by legislation impacting on the company

since legal persons are the creation of statute, the
protection of the rights and interests of legal persons
is a matter for the Oireachtas alone

there is no need to go further in order to emulate
the provisions of Article 1 of the First Protocol of the
European Convention on Human Rights.

subject to adequate safeguards in European and
National legislation.

3) COMPULSORY PURCHASE

We agree with the need for compulsory purchase and
indeed sequestration by state agencies in the event of
criminal activities and serious fraudulent acquirement by
property owners. Where title of land is difficult to estab-
lish, particularly in contrived situations where offshore
companies have been established to frustrate a transpar-
ent record of ownership, the state should endeavour to
close this loop, notwithstanding its obligations under E.U
and International Law. In the case of non-speculative
bone fide owners of property we believe that any
changes to the Constitution would be hollow unless it is
accompanied by a fair, meaningful, non-adversarial,
system of adequate remuneration and timely acquisition
in the interest of efficiency and the common good.

4) THE ZONING OF LAND

We contend that the zoning of land should take full
cognisance of the immediate and projected needs of
the wider community and should take account of the
residents, users and occupiers of the properties in the
immediate vicinity. We are opposed to blanket indis-
criminate zoning categories, without regard to the
appropriateness of these zoning categories and the
negative impact on amenities and services in these
areas. In built-up areas in the Dublin region, many
high amenity areas are under constant attack from the
very local authorities who are overturning their own
county development plans and building on these with
impunity. Where public bodies are property owners
they should recognise that they are mere custodians
and should respect the right to enjoyment of amenities
by all sections of the community irrespective of
whether the amenity is in public or private ownership
We contend that properties adversely affected by
insensitive decisions by local authorities should be the
subject of an independent third party appeal system.

5) THE PRICE OF DEVELOPMENT LAND

We believe that the price of development land should
be such that provides a reasonable return on investment
and should not be based on exorbitant opportunistic
rates that pertain, particularly in relation to rezoning
bonanzas or speculative purchases in anticipation of
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rezoning. We believe that the price of development
land, in particular land for residential occupancy,
should reflect a sustainable, affordable resource for the
benefit of the broader community. Failure to ensure an
adequate supply of properly serviced land, in appro-
priate locations, and control the spiralling cost of
developed sites, could seriously undermine the eco-
nomic viability of the economy and contribute to a
downturn in the economy.

6) THE RIGHT TO SHELTER

We believe the right to adequate shelter is a funda-
mental one and should be cherished in the constitution.
The record of some local authorities and other
statutory agencies is far from satisfactory and patchy in
relation to the response to the provisions in the Bacon
recommendations and subsequent legislation. It is our
view that citizens should, at the very least, be afforded
adequate standard affordable housing accommodation
that reflects standards appropriate to the 21st century
and not ‘stop-gap’ temporary or semi-permanent
accommodation in inappropriate concentrations or
locations. We believe that the relevant state agencies
should have regard for the overall good of the entire
community and not just arbitrary expedient solutions.

7) INFRASTRUCTURAL DEVELOPMENT

We believe that a more systematic approach should
be taken in the planning and implementation of
infrastructural development with regard to the planning
process, consultation with all affected stakeholders and
the acquisition of land. Procurement procedures
should be fine-tuned and the multi-agency (statutory)
players should consult in a meaningful fashion to pro-
vide state-of-the-art infrastructures using best practice
systems and methodologies to provide value for
money infrastructural projects within time and within
budget. This would include public private partnerships
and partnering options, where appropriate.

8) HOUSE PRICES

Bacon and other industry reports have addressed the
issue of the provision of supply of affordable housing.
In the light of the recommendations in the Bacon
reports, it is time to re-examine the effectiveness or
otherwise of these recommendations and the extent to
which the various local authorities and other state
agencies have implemented the recommendations.
Notwithstanding an evaluation of this process, it is
apparent that the main components contributing to
high house prices are inflated site costs and paradoxi-
cally falling interest rates. This is particularly so in the
Greater Dublin and Leinster regions.

9) ACCESS TO THE COUNTRYSIDE

The CIOB supports the desirability of access to the
countryside by all, and would welcome a study of the
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issues involved in providing sensible solutions, which
would ensure that such access would prevent a
negative impact on sensitive environmental areas, and
not adversely infringe the rights of landowners.

RECOMMENDATIONS

We would respectfully propose that consideration be
given to the following recommendations:

e amend the constitution in a fair and equitable

manner along the lines of the proposals in this
document, to mitigate costly site acquisition costs
and unnecessary delays in procurement of sites, and
provide appropriate safeguards by amending Part 8
of the Planning and Development Act to ensure
transparency and accountability by recourse to an
independent statutory agency i.e. An Bord Pleanila.
within two years, carry out a study in conjunction
with the representative industry bodies, of the effec-
tiveness of the statutory agencies, in respect of the
implementation of the Bacon recommendations, and
the changes in the planning regulations.

implement a more systematic approach in the site
acquisition, planning and implementation of infra-
structural development with regard to the planning
and consultation processes, with all affected stake-
holders.

procurement procedures should be further examined
and fine-tuned, where necessary.

CONCLUSION

The Chartered Institute of Building welcomes the con-
sultation on the issues associated with property rights
and with property rights, comes responsibilities to the
overall common good. We broadly support the
decision not to extend the constitutional rights to legal
persons, given that adequate provision is already con-
tained in E.U. legislation, but would caution against
giving a blunt instrument to local authorities and other
state agencies to severely limit the property rights of
individuals in the absence of balancing rights in the
Planning Acts. We contend that Part VIII of the
Planning and Development Act should be further
strengthened, by providing recourse to appeal to Bord
Pleanala. We fully support the need to ensure that
frivolous, vexatious or other ill-considered objections
should not be allowed to unnecessarily delay the
implementation of major projects that are beneficial to
the community. Equally we would not suggest that any
constitutional guarantees would be required in relation
planning matters as a quid pro quo for dilution of the
property rights of individuals. We would, however
strongly recommend that local authorities be legally
obliged through amendments to Part VIII to behave in
a responsible manner with regard to consultation and
in the event of failure to reach agreement, that an inde-
pendent third party (e.g. An Bord Pleandla) should
adjudicate and not force appellants to seek unneces-
sary judicial reviews as the only viable alternative. We
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believe it is appropriate to critically examine the issues
in this regard with a view to making changes.

We welcome the review and look forward to positive
actions that will facilitate an equitable approach
to property ownership, and enable infrastructural
development to proceed in an efficient manner for the
benefit of the community as a whole.

JEROME CONNOLLY — HUMAN RIGHTS CONSULTANT

PROPERTY RIGHTS AND THE RIGHT TO SHELTER

Access to property is in practice essential to the effective
enjoyment of other important rights and to the
satisfaction of basic needs. This is especially true in
relation to housing, shelter and accommodation.
However there is nothing in the right to property,
taken in isolation, to ensure that everyone will be able
to acquire or inherit property in the first place. The com-
plexity and interdependence of modern societies is such
that the economic value of property can rarely be said
to depend solely on the work and effort of its owner.
While in practice the state has asserted its power to
control monopolies, regulate prices, expropriate prop-
erty and so on, it is still true that for as long as there
are substantial inequalities in the distribution of prop-
erty, the beneficial impact of publicly funded activities
on property values will be unequally distributed across
the population.

In face of this reality, the majority of Irish citizens
would probably agree with the proposition that some
inequality in wealth and property is justifiable and
reasonable, but only provided that it is not such as to
significantly affect the basic rights of others in an
adverse way, and that it is balanced by a concern for
social justice, care and provision for the weak, vulner-
able and needy.

The predominant form of property in Ireland is
housing. Housing has two aspects: a) its function in
giving shelter, privacy, and a sphere of necessary
spatial independence and creativity to individuals and
families, b) its function as capital. Since the same piece
of property is liable to serve both functions, a consti-
tutional right to property must be drafted with a view
also to its implications for housing and shelter.

To treat the right to property in isolation from other
rights is increasingly difficult to justify in the light of
modern developments in rights.

While all human rights are clearly indivisible and inter-
dependent, the right to housing is a right most closely
related to the right to own property. Since the right to
adequate housing may be an integral and important
part of the right to own property, its absence must be
regarded as a deprivation of other fundamental human
rights such as the right to liberty and security of person
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(UN Commission on Human Rights, study on “The right
of everyone to own property alone as well as in associ-
ation with others’, Final report of Mr. Luis Valencia
Rodriguez, independent expert, E/CN4/1994/19, 25
November 1993, par. 111).

The assertion of property rights has historically been
divorced from the basic right to housing/shelter. In the
existing Constitution there is no explicit right to housing
or shelter. While it may be possible, as the Report of
the Review Group on the Constitution suggests, that
the constitutional right to life also encompasses a right
to the basic means of subsistence, this is however nei-
ther clear nor certain. Such uncertainty is highly unsat-
isfactory, and constitutes a basic deficiency in the pro-
tection which the Constitution affords to fundamental
rights. Furthermore, even if shelter is accepted as an
element of a right to the basic means of subsistence, it
would still fall well short of a right to adequate
housing, as this is stated for example in the UN
Covenant on Economic, Social and Cultural Rights, to
which Ireland is a party.

One of the two principal reasons given by the
Review Group on the Constitution as to why the
Constitution should expressly protect property rights
was that ‘the right to property is one that has achieved
international acknowledgement’. If the fact that a right
has been internationally acknowledged is held to be an
important reason for expressly recognising it in our
Constitution, then a right to adequate housing has at
least an equal claim to be similarly recognised on the
same grounds. It is enumerated in the majority of the
main UN human rights instruments which Ireland has
ratified and in an impressive number and range of other
authoritative international human rights documents.

The primary way in which most Irish people satisfy
the basic human need for shelter is through their
access to housing, whether by ownership or rental.
There is however a small residual group which is either
unhoused or housed in unacceptably poor conditions.
Realistically, the members of this group are unlikely to
be able to secure even minimally decent and appro-
priate housing through their own efforts.

To maintain a right to property, however phrased, in
the constitution without complementing it with a right
to minimally adequate shelter as part of a wider right
to adequate housing would perpetuate a failure to
protect a right essential not only to life but to at least
minimally decent conditions of life.

The right to a secure place to live is a fundamental one.
‘The sense of security, dignity and community gained
from being able to retain a home is an essential pre-
requisite for the pursuit and exercise of a variety of
other human rights, including the right to choose one’s
place of residence, the right to vote, the right to popu-
lar participation, the right to health, the right to a safe
environment and other rights comprising a dignified
life.” (The Right to Adequate Housing: working paper
submitted by Mr. Rajindar Sachar, Expert appointed
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by the UN Sub-Commission on Prevention of
Discrimination and Protection of Minorities, E/CN.4/

Sub.2/1992/15, paras. 17, 19)

The Constitution Review Group gave it as its opinion
that ‘it is necessary and desirable to provide protection
[of the right to property] against the risk of arbitrary or
disproportionate deprivation or interference by the
state’. It observed in this connection that the prosperity
of the state depends substantially on property being
available as a source of, or security for, investment.
However, while this will always be a major consider-
ation in public policy, it does not in itself constitute
grounds for enumerating a right to property. In contrast,
protecting the right to property in order to safeguard
against arbitrary or disproportionate deprivation by the
state is both desirable and legitimate, but raises the
question of how the Constitution should address the
more urgent deprivation of those who do not have any
adequate access in the first place to that primary form
of property that we call housing or shelter

RECOMMENDATIONS

Good constitutional drafting makes it desirable that each
article and subsection be clear and focused. It would
therefore be inadvisable to include a specific right to
housing or shelter in the same article as the right to
property, with one exception. The Constitution Review
Group recommends that the Constitution should
expressly provide that property rights can be qualified
or restricted by legislation where there are clear social
justice or other public policy reasons for doing so. I
would urge that one of the social justice or public policy
reasons in question be explicitly defined as the need to
respect, protect and promote the needs of the individ-
ual and family group in regard to shelter and housing.

The right to housing per se should then preferably be
addressed in two separate articles :

a) a general article stating the right of any person in a
situation of extreme hardship to the satisfaction of
his or her basic human material needs, as a mini-
mum the right to shelter, food, clothing and basic
medical care, as specified in Recommendation No.
R (2000) 3 of the Committee of Ministers of the
Council of Europe urging member states (which
would include Ireland) to establish a legally
enforceable right to a basic minimum of subsis-
tence, including shelter.

b
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an article specifically enumerating a right to housing,
utilising the phraseology now current in the United
Nations, i.e. by defining the state’s duty to respect,
protect and promote the right to housing and shel-
ter, in the sense in which ‘respect’, ‘protect’ and
‘promote’ have been expounded by the UN. Such
an article could be drafted using appropriately qual-
ifying phrases already in the Constitution, as has
been suggested in more detail by the Irish
Commission for Justice and Peace in its submission
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to the Joint Oireachtas Committee on the inclusion
of certain social and economic rights in the
Constitution, including the right to housing (see
Irish Commission for Justice and Peace, Re-Righting
the Constitution, 1998).

CONSTRUCTION INDUSTRY FEDERATION

INTRODUCTION

The Construction Industry Federation, with 3,000 mem-
bers, is the Social Partner for the construction
sector. Membership covers general contracting, house
building, civil engineering, mechanical and electrical
contracting, and a range of specialist subcontractors. In
addition to member associations, the Federation has 13
branches throughout the country.

The Federation endorses the detailed submission of
its member association, the Irish Home Builders
Association. It also, with this submission, responds to
the invitation of the Oireachtas Committee.

PRIVATE PROPERTY

The right to private property is a basic tenet of a dem-
ocratic society, fundamental wherever democracy
flourishes.

The need for a balance between private property and
the common good is also enshrined in the Constitution,
and supported by an extensive body of case law.

A rapidly developing economy will bring issues
relating to the appropriate balance to the fore. But it’s
important to recognise the long-term horizons relating
to infrastructure provision of all kinds, and the more
certain and more transparent the code, the greater will
be the level of economic activity. Uncertainty is the
enemy of investment, whether public or private.
Efficiency and effectiveness in the delivery of infra-
structure and housing require confidence in the
processes involved.

COMPULSORY PURCHASE

Local authorities already have significant powers of
compulsory purchase in relation to lands in private
ownership. The exercise of these, at the earliest possible
stage, produces cost certainty for the local authority.

The existing powers can be used not just to acquire
land for transport and infrastructure needs, but also for
housing.

Any existing exemptions should be reconsidered.

THE ZONING OF LAND/THE SERVICING OF
LAND/HOUSING SUPPLY/SPATIAL STRATEGY

Housing supply is bound up with the availability of
zoned and serviced lands. The Planning and
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Development Act 2000 calls for the zoning and servic-
ing of sufficient residential lands to ensure a good
supply relative to development needs. Part V of the
2000 Act obliges local authorities to prepare detailed
estimates of housing demand for all sectors through
the preparation of housing strategies as part of the
development plan process.

However, experience on the ground shows that the
availability of serviced development land is not being
adequately addressed. Critical shortages in terms of
water, sewerage and road networks which persist
throughout the country, are limiting the pace with
which zoned residential land can be developed. Local
authorities must therefore utilise existing mechanisms to
increase the supply of zoned and serviced land for
housing in order to meet the levels of demand projected
in their own housing strategies and development plans.

The shortage of serviced land must be placed in the
context of Ireland’s public infrastructure deficit. The
lack of adequate social and productive infrastructure,
including schools, public and private transport
networks, telecommunications and health services,
restricts both the location and supply of housing. What
is required is an integrated approach to housing
supply that marries land use and transportation plan-
ning, and co-ordinates the provision of services and
infrastructure so as to maximise the opportunities for
residential development in appropriate locations.

However, it is equally clear that opportunities are
being lost to increase housing supply in areas that
already boast the necessary infrastructure because of
the hesitancy of local authorities to implement fully the
government guidelines on residential densities, which
were published in 1999. The guidelines recommended
that increased residential densities should be imple-
mented along transportation networks and in and
around town and city centres. While the guidelines
state that the greatest efficiency in land usage on green
field sites for instance will be achieved by providing
net residential densities in the general range of 35-50
dwellings per hectare, most development plans restrict
densities at below this level. In framing their develop-
ment plans, local authorities must take cognisance of
the guidelines and seek to implement higher densities
in suitable locations.

The need to adopt an integrated approach to zoning
and servicing of land and the supply of housing is
underpinned by the recently published National Spatial
Strategy. If the regional development envisaged in the
strategy is to be achieved, additional requirements for
housing will occur in those areas selected to act as
regional gateways and development hubs. In this way,
housing supply is an important spatial planning issue.
Achieving increased housing supply in the right
locations for regional development requires that suffi-
cient lands be zoned and serviced not just during the
lifetime of development plans, but right through to
2020, and that future housing demand be integrated
more effectively with transportation planning and
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provision of other services and infrastructure. In many
areas outside Dublin this represents a significant chal-
lenge that requires a commitment to advance provision
of infrastructure and to certainty in terms of funding.

THE PRICE OF DEVELOPMENT LAND

The value of development land is a residual deriving
from the uses to which the land can be put. The price
which e.g. a house builder or commercial developer is
prepared to pay for a plot of land, is the price which
remains after labour, materials, overhead and profit
are deducted from the estimated selling price of the
premises on the developed site.

The issue is complicated by inflation, or the expec-
tations of inflation. A house builder developer will cost
houses based on the current replacement cost for
equivalent land. These cost structures represent the
floor below which supply will be affected. The market,
as represented by the balance between supply and
demand, determines the actual price set.

Given the timescales which lapse from the time land
is purchased in a zoned or unzoned state, through
the submission of planning application to the local
authority; the appeals process; and the provision of
services, any prudent house builder developer requires
ownership of a series of sites at any one time. In
manufacturing terms, these sites will vary from being
the equivalent of searching for new raw material,
purchase of raw material, delivery and storage of raw
material, through work in progress to finished output.
The sequence is in fact longer on the property devel-
opment side, because of the stages in the planning
process, and the uncertainty as to time and outcome
which exists.

THE RIGHT TO SHELTER

Strong supply of housing of all types and tenures is
the best way to ensure that house waiting lists are at a
minimum.

There are a wider range of issues involved in seeking
to ensure minimal or non-existent social requirements
for shelter.

INFRASTRUCTURAL DEVELOPMENT

The country has an acknowledged infrastructural
deficit of several different types. These deficits are
being addressed in the National Development Plan.
This will not succeed in their elimination. An objective
of having an infrastructure comparable with Europe’s
more developed member states is in any case a
moving target. Research bodies such as the ESRI fore-
see a need for further high levels of investment in
infrastructure for at least a decade beyond the expiry
of the current NDP.

The main categories of infrastructure we include
here are:

e transport, public and private.

housing.

water and waste water.

solid waste.

energy and telecommunications
education and health.

Delivery of this infrastructure in a sustained way requires
multi-annual capital budgeting, a commitment to longer
term planning, and programme and project manage-
ment consistent with cost-effective implementation.
We should not under-estimate what has been
achieved in some areas, but we started the 1990s
lagging European norms, and the extraordinary eco-
nomic and employment growth of the late 1990s (to
which the construction industry both contributed and
from which it benefited) has served to highlight the
inadequacy of our infrastructure in a range of areas.

HOUSE PRICES

House prices in any one year are the outcome of well
in excess of 100,000 sales and purchases by sellers and
buyers. By volume and value, 60% of these sales are of
second-hand houses. The stock of second-hand houses
is fixed in supply, so net additions to stock result
solely from new house construction. When demand
increases, the price of second-hand housing rises.
When demand increases, the price of new housing
rises also, but the effect is moderated by increasing
supply. Over time, it’s natural that these market
segments interact with one another i.e. the price level
of second-hand housing lifts that of new, while the
additional supply of new housing moderates the price
increases of second-hand housing.

Since 1997, a variety of analysts have put forward
their estimates of the demand for housing, for the
period to 2006. These figures are illustrated in the chart
and graph below, along with figures showing actual
housing supply for the years 1998 to 2002.

50000

60000

1998 | 1999 | 2000 | 20071 | 2002 | 2003 | 2004 | 2005 | 2006
= ESKI (T) April 1997 31,000{31,000(27,000|27,000|27,000|27,000|27,000|27,000
[t DKM May 97 26,807 [26,807)26,807(25,247|25,247|25,247(25,247[25,247| 25,247

PA (T) 1999 39,600|37,500{37,500|37,500|37,500|37.500|37,500 |40.000
—se—Bacon Il (P) Mar 99 |37.400}40,600|43,400{44,900{45,800|46,800
—s— Bacon Il (P) June 2000 46,850[49,242|51,740|55,219]59,560|64,760)
I—a— Actual supply (1) 42,349|46,512|49,812|52,602|57,695
s ACTUAT 5UPPRTY [P] 39,093[43,024|46,605(47,727(51,932
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The actual level of supply, i.e. the supply response
of housebuilders, has each year since 1998 exceeded
the most optimistic forecasts of housing demand.
Without that strong supply response, upward pressures
on house prices would have been greater.

Ireland is now building houses at an extraordinary
rate of 15 per thousand of the population. This is five
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times the German rate, six times the UK rate, and three
times the European average. There’s nothing like it in
the developed world.

The reason for this huge housing supply and
demand rests in the fact that Ireland’s housing stock in
the mid-1990s was approximately one-third less per
100,000 than the European average. We have been
rapidly moving towards European housing stock norms.
A deficit still remains, but the gap has been narrowed
significantly. The exceptional demand for housing from
the mid-1990s onwards results from Ireland’s extra-
ordinary economic growth rates, the sustained drop in
interest rates, inward migration, and demographic and
social factors. We believe that the housing market is
now moving into equilibrium, and that the thrust of
policy should be to ensure stability and continuity in
the marketplace, both of supply and demand.

CONCLUSIONS AND RECOMMENDATIONS

In this submission, we are not repeating the more
extensive report submitted by the Irish Home Builders
Association. We endorse this report, and attach its
conclusions and recommendations. (Appendix 1).

In particular, we endorse the section on affordable
housing and the proposals dealing with joint ventures
between local authorities and developers/builders.
(Appendix 2).

This is a proven method of delivering affordable
housing quickly, and in a way which meets the
requirements of the local authorities. It is particularly
appropriate for developments in the major urban areas,
where price pressures have been greatest.

Appendix 1

EXTRACT FROM: IRISH HOME BUILDERS ASSOCIATION
PROPERTY SUB-COMMITTEE REPORT TO ALL-PARTY
OIREACHTAS COMMITTEE ON PROPERTY RIGHTS

Conclusions and recommendations

e The full servicing of lands zoned for residential use
in development plans is essential in order to ensure the
proper and timely development of such lands. We urge
local authorities to consider the use of public private
partnership and other forms of joint ventures to help the
speedy removal of any infrastructural deficiencies.

e We strongly advocate that a mechanism must be
found to bring more zoned and serviced lands to the
market as a means of preventing undue pressure that
would result from a restricted supply of such lands.

e Furthermore we would urge that local authorities
identify lands in their development plans that would
be reserved for social and affordable housing in
particular. It has been the long held view of the THBA,
as supported by DoE&LG Guidelines on Site Selection
for Social Housing, that such approach would enable
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residential areas to be planned in a socially inclusive
manner and would act as a control on the value of any
such zoned lands. Accordingly the value of these lands
would enable a greater supply of affordable housing
to be brought to the market without influence from
external market and competitive forces.

e The private sector has been the dominant sector and
has been responsible for the delivery of increased
levels of housing to meet unprecedented levels of
demand.

e It is worth noting that the leading analysts and com-
mentators did not anticipate the level of demand that
subsequently became a reality. The following chart illus-
trates the projected levels of demands by a number of
leading analysts. [see Chart 3 in original document]

e We would recommend in order to overcome these
delays and enable lands identified in current develop-
ment plans to be developed in accordance with
proper planning and sustainable development in a
time consistent with the projections made in those
plans, that the servicing of zoned lands should be
achieved by private investment.

e We would strongly urge that lands suitable for rezon-
ing for residential use be identified at a much earlier
stage even in advance of the rezoning itself. This
would enable local authorities to arrange for the
servicing of lands at a much earlier stage and would
bring certainty to the planned, co-ordinated develop-
ment of lands. Such a proposal would give a greater
horizon to development and allow local authorities to
properly plan for all services including roads, water
and waste water/sewage treatment plants in a more
effective and efficient manner.

e Such a mechanism could help resolve a major
and serious delay in bringing many zoned lands to
development.

e It is clear that a moderation in house prices has
occurred consistent with the significant increase in
supply since 1998. We believe that this moderation will
be sustained if supply is maintained at levels consistent
with demand.

e House price increases in the second hand market
have been consistently increasing at a faster pace than
new house prices. It is also clear that increased new
housing supply from 1999 onwards was matched by
significant reductions and moderation of annual new
house prices. Chart no 11 [refer to chart in original
IHBA submission on p. 145] clearly shows that the level
of annual new house price increase has fallen to approx.
8% in 2002 compared to a level of 23% in 1998.

e We believe that this lower and moderate level of
increase can be sustained if supply is maintained at a
level consistent with demand. However, we would
caution that as reported by leading independent
Quantity surveying firms’ pressure will continue as a
result of regulations, delays in planning and appeal
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processes, increasing insurance costs and high wage
inflation in the construction sector.

e Some local authorities do not advertise for appli-
cations for inclusion on affordable housing lists for
houses delivered on foot of agreements with builders
under Part V of the Planning and Development Act
2000. As a result they do not operate from a list of eli-
gible applicants and very often allocation of affordable
housing is restricted to lower income groups and not
to those intended by the legislation, i.e. middle income
groups, teachers, nurses, guards, etc.

e Many local authority lists of applicants for affordable
housing do not include applicants from these types of
income groups. Local authorities therefore often require
affordable housing under Part V of the Planning Act to
be sold at much reduced levels so as to meet the repay-
ment abilities of lower income groups.

e Local Authorities are confusing affordable housing
under Part V of the Planning and Development Act 2000
with the DoE&LG Affordable Housing Scheme which is
intended for lower income groups and which can avail
of substantial site subsidies. These are totally different
schemes with different criteria and target groups.

e There is evidence that this is already occurring and
this is counter to the spirit of the Act and may cause
political difficulties.

e The IHBA has been promoting the use of joint ventures
between local authorities and private housebuilders as
a means of delivering significant increases in levels of
affordable housing. The IHBA launched its initiative at
its mid-year media briefing in July 2002. That initiative
clearly showed that if every local authority brought for-
ward from their land banks sites, either individual or
bundled sites, of just 3 hectares it would be possible to
build up to 8,000 additional affordable houses.

e However, despite additional resources being given
to it, An Bord Pleanila has also been given many
additional responsibilities under the Planning and
Development Act 2000. These include additional refer-
rals under Part V in relation to the provision of social
and affordable housing as well as the consideration of
compulsory purchase orders made by local authorities.

e We are very concerned that these new additional
requirements will place the Bord’s resources under
increasing pressure and will impact on their ability to
meet the statutory 4 month objective period for deter-
mining planning appeals. It is clear that the majority of
large developments are appealed to the Bord and that
significant overruns occur which mean final decisions
are often delayed well beyond the objective period.

¢ Information on delays in the planning system as evi-
denced by the CSO and others against a background of
demand for current supply increases and projected
population growth represents serious reading.

¢ Unless the level of permissions for houses and apart-
ments increases and is delivered faster, further demand
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pressures will occur. The complexities of the planning
process take time, however feedback from our
members around the country indicates a lack of com-
mitment on the part of local authorities to facilitate the
implementation of proactive pre planning discussions.

Appendix 2

EXTRACT FROM: IRISH HOME BUILDERS ASSOCIATION
PROPERTY SUB-COMMITTEE REPORT TO ALL-PARTY
OIREACHTAS COMMITTEE ON PROPERTY RIGHTS

Joint ventures

The THBA has been promoting the use of joint
ventures between local authorities and private
housebuilders as a means of delivering signifi-
cant increases in levels of affordable housing.
The THBA launched its initiative at its mid-year
media briefing in July 2002. That initiative
clearly showed that if every local authority
brought forward from their land banks sites,
either individual or bundled sites, of just
3 hectares it would be possible to build up to
8,000 additional affordable houses.

7.2  The IHBA raised the matter during several
meetings of the Housing Forum, established
under the Programme for Prosperity and
Fairness (PPF). The following national agree-
ment Sustaining Progress includes an objective
that the ‘government is committed to an
ambitious scale of delivery of affordable hous-
ing for the target group through this new
affordable housing initiative and the other
affordable housing coming through arrange-
ments under Part V of the Planning and
Development Act 2000 as amended.’

Already examples which demonstrate the
success of these schemes are in place.
Developed by members of the IHBA they
clearly show the benefits of such joint ventures
between local authorities and private builders.

7.3  Fingal County Council in partnership with
Shannon Homes (Dublin) Ltd and Architects
McCrossan O’Rourke Manning have delivered
in excess of 750 houses on a site owned by the
Council at CastleCurragh, Blanchardstown,
Dublin. The development has been completed
in less than 3 years compared to the Council’s
own estimate of 10 years were it left to develop
the site in normal arrangements.

Three bed houses in the scheme sold as
affordable houses at €130,000

Similarly, Dublin City Council in partnership
with Park Developments Ltd and John Sisk
& Co. are developing a scheme of affordable
houses at Cedar Brook, Cherry Orchard, Dublin.
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Units at this scheme start at below €120,000.

These two schemes will provide over 1,000
affordable homes. The initiatives have resulted
in a return equivalent to almost 5 years supply
of housing on the local authorities lands.

The ultimate beneficiaries were the people
who bought the houses at affordable prices.

We would strongly urge that greater use of
these schemes is made by local authorities to
increase supply by bringing forward lands
which otherwise would not be developed for
many years.

CORI JUSTICE COMMISSION

In making this submission we approach the issue:

from a social justice perspective drawn from
catholic social thought which has a long tradition of
addressing this and related issues

from a rights-based perspective believing that every
person has a range of human rights that incorpo-
rates civil, political, economic, cultural and social
rights

with a special concern for the issue of social
housing, the lack of which is now reaching crisis
proportions in Ireland and has the potential to
undermine much of the progress that has been
made on a wide range of fronts over the past
decade.

1 CATHOLIC SOCIAL THOUGHT TRADITION

The following are among the most important obser-
vations that catholic social thought brings to bear on
the issue of property rights.

1.1

The goods of creation are destined for the
whole human race. The appropriation of prop-
erty is legitimate for guaranteeing the freedom
and dignity of persons, and for helping each of
them to meet his/her basic need and the needs
of those in his/her charge. The right to private
property, acquired by work or received from
inheritance or gift, does not do away with the
original gift of the earth to the whole of
humankind. The universal destination of goods
remains primordial, even if the promotion of
the common good requires respect for the right
to private property and its exercise.

This has been and remains a core under-
standing in catholic social thought on this issue.
It reflects the position, for example, of Cyprian
in the third century when he challenged those
who accumulated property for their exclusive
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1.2

1.3

use and reminded them that all of God’s cre-
ation belongs to all people. Likewise in the
fourth century Gregory of Nyssa taught that the
right to private property was not absolute;
rather it yields to the demands of one’s fellow
human beings. Many other examples could be
cited on this issue.

More recently, Pope John Paul II in his
encyclical Sollicitudo Rei Socialis in 1988 wrote
that:

It is necessary to state once more the characteristic
principle of Christian social doctrine: the goods of
this world are originally meant for all. The right to
private property is valid and necessary, but it does
not nullify the value of this principle. Private prop-
erty, in fact, is under a ‘social mortgage’, which
means that it has an intrinsically social function,
based upon and justified precisely by the principle
of the universal destination of goods. (no. 42)

This is a core value the CORI Justice Commission
brings to this debate.

The right to private property is not absolute.
Political authority has the right and duty to
regulate the legitimate exercise of the right to
ownership for the sake of the common good.
This position was very strongly put forward by
Pope Paul VI in 1967 in Populorum Progressio
where he stated that:

Private property does not constitute for anyone an
absolute and unconditional right. No one is justi-
fied in keeping for his exclusive use what he does
not need, when others lack necessities. In a word,
according to the traditional doctrine as found in the
Fathers of the Church and the great theologians,
the right to property must never be exercised to the
detriment of the common good. (no.23)

More recently, Pope John Paul II has re-iterated
this point in his encyclical Centisimus Annus
when he wrote that:

The Church teaches that the possession of material
goods is not an absolute right, and that its limits
are inscribed in its very nature as a human right....
The Successors of Leo XIII have repeated this
twofold affirmation: the necessity and therefore
the legitimacy of private ownership, as well as the
limits which are imposed on it’. ...God gave the
earth to the whole human race for the sustenance
of all its members, without excluding or favouring
anyone. (nos. 30/31)

From this flows a realisation that in the right to
private property there is rooted a social respon-
sibility. This was spelt out by Pope John XXIII
in 1961 in his encyclical Mater et Magistra when
he wrote:

Private ownership should safeguard the rights of
the human person, and at the same time make its
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necessary contribution to the establishment of
right order in society....It is not enough to assert
that man has from nature the right of privately
possessing goods as his own, including those of
productive character, unless, at the same time, a
continuing effort is made to spread the use of this
right through all ranks of the citizenry. (nos. 112
and 113)

A few years later the second Vatican Council
emphasised this when, in its constitution
Gaudium et Spes, it wrote that:

God intended the earth and all it contains for the
use of every human being and people....Whatever
the forms of ownership may be, as adapted to the
legitimate institutions of people according todiverse
and changeable circumstances, attention must
always be paid to the universal purpose for which
created goods are meant. In using them, therefore,
a man should regard his lawful possessions not
merely as his own but also as common property in
the sense that they should accrue to the benefit of
not only himself but of others. (no. 69)

It went on in the same document to state that:

By its very nature, private property has a social
function deriving from the law of the communal
purpose of earthly goods. (no. 71)

The Irish Catholic Bishops Conference, in its
pastoral letter The Work of Justice in 1977,
linked this understanding of property to the
whole area of housing and did so in the
strongest terms. It stated:

Bad housing is an important factor in the gener-
ation of poverty and its perpetuation. The most
determined efforts of some families to better their
conditions and raise themselves above the poverty
line are defeated by the miserable conditions in
which they are obliged to live. The marriages of
considerable numbers of young couples are
put under unreasonable strain because of their
inability to find suitable accommodation at prices
they can afford. ... The Catholic principle of
“private ownership with social function” applies
with particular cogency in this area. The making
of exorbitant profits through speculation in land in
connection with housing development is particu-
larly morally blameworthy (nos. 105/106)

Consequently, in reviewing the issue of private
property the CORI Justice Commission proposes
that the following be recognised and acknowl-
edged by the All Party Oireachtas Committee
on the Constitution:

e the goods of creation are destined for the
whole human race

e the right to private property is not absolute.

e in the right to private property there is
rooted a social responsibility
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e the making of exorbitant profits through
speculation in land in connection with
housing development is particularly morally
blameworthy

e the state has a responsibility to organise
itself in such a way as to ensure that the pre-
ceding four points are acknowledged,
recognised and acted upon.

2 A RIGHTS-BASED PERSPECTIVE

A right to appropriate accommodation is an issue that
arises in the context of discussing the right to private
property.

2.1

2.2

Social, economic and cultural rights should
be recognised in the Constitution

The CORI Justice Commission believes that
Ireland and the EU need to acknowledge that
human rights go beyond civil and political
rights and also incorporate social, economic and
cultural rights. Social, economic and cultural
rights should be acknowledged and recognised
just as the civil and political rights have been.
Among others, seven basic rights that are of
fundamental concern to people who are socially
excluded and/or living in poverty should be
acknowledged and recognised. These are the
rights to:

¢ sufficient income to live life with dignity

e meaningful work

e appropriate accommodation

¢ relevant education

e essential healthcare

e cultural respect

e real participation.

Until these rights are incorporated into the
Constitution, Ireland will continue to have a
major credibility problem, as it will be failing to
match its commitment to civil and political
rights with an equal commitment to social, eco-
nomic and cultural rights.

Social, economic and cultural rights should
be justiciable

The CORI Justice Commission believes that
social, economic and cultural rights should be
justiciable. This issue of justiciability has been a
major sticking point in progressing their recog-
nition. The reasons for this resistance can be
put under three main headings i.e.

¢ these rights are not, and should not be seen,
in the same context as civil and political
rights which are justiciable.

e there should not be a situation where a
person can appeal to the Supreme Court, for
example, if they do not have appropriate
accommodation; and

e these issues should be addressed in the
political and not the judicial arena.
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The CORI Justice Commission believes each of
these objections can be addressed.

e The issue of whether or not social, economic
and cultural rights are on an equal footing
with civil and political rights is an issue on
which much has been written. Most progres-
sive societies now acknowledge that social,
economic and cultural rights are human
rights just as civil and political rights are, and
they accept they shouldbe capable of being
vindicated when they are not honoured by
the government of the day.

e There are a wide range of declarations and
protocols on human rights that recognise the
importance of social, economic and cultural
rights. A wide range of bodies including the
United Nations, the Council of Europe and
the European Union has developed these.
We do not repeat these here but they form
part of the context within which we make
this submission.

e To ensure that the recognition of social, eco-
nomic and cultural rights goes beyond
words, however, it is essential to address the
question: how can such rights be made jus-
ticiable (capable of being vindicated in law)
in a way that respects the political process
and does not destroy the balance of power
between the judicial and the governmental
dimensions of society?

The CORI Justice Commission suggests the fol-
lowing as a viable way forward that would
respect concerns expressed particularly by
politicians while also respecting the need for
people's rights to be justiciable. Our proposal
has a number of components.

e These social, economic and cultural rights
would be recognised in the Irish Constitution.

e Following on this recognition there would
be a requirement to have legislation ensuring
these rights could be vindicated. We suggest
the following might achieve this without
producing a non-viable situation that would
see every individual pursuing, for example,
access to appropriate accommodation, right
up to the Supreme Court.

e There would be a legal requirement on each
incoming government to set out concrete
targets on each of the range of social,
economic and cultural rights recognised in
the Constitution. The specific list of rights
would already be set out in legislation and
should cover the listing outlined above or
some similar range of rights.

e The targets set out in such legislation would
have to be for specific periods of time, e.g. two
and four years (these particular time-frames
would also be set out in the legislation).
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2.3

e Failure to achieve these targets would be jus-
ticiable on a class-action or similar basis but
not on the basis of every individual bringing
their particular case to court.

Could this be done in practice? Let us take as an
example the first right listed above, i.e. the right
to sufficient income to live life with dignity.

The present government has already set a
target (in the National Anti-Poverty Strategy) for
the lowest social welfare payment for a single
person to reach 30 per cent of gross average
industrial earnings by 2007. To achieve this it
has also agreed in the new national agreement,
Sustaining Progress, to take the necessary steps
during the coming three years to ensure this
target is met by 2007.

Consequently, if there was a requirement on
the government to set a two and a four-year
target on income adequacy, it could base its
targets on the commitments it has already
made. It could set a two and four-year target for
income adequacy that would satisfy the
requirement to set targets to meet the right.

Subsequently, if the targets were honoured
the right would be respected. If the targets were
not honoured the government would be
answerable in a court for their failure to meet
the target they themselves had set.

The only acceptable defence in this situation
would be for government to prove that the
economic situation had genuinely changed so
much compared to what had been expected
when the targets were set, that the government
genuinely was not in a position to meet its
targets. If that could not be demonstrated, then
the governm