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“Racism must be consciously combated
and not discreetly tolerated”

Nelson Mandela



“The 30-year delay between Ireland’s signing of the CERD
Convention and its ratification emphasises the failure to take the
issue of racism seriously until very recently, as does the official
failure to collect even basic statistics on the numbers of members of
ethnic minorities in the state. And, regrettably, we feel that the
Government’s First Report under the Convention still appears to
underestimate the scale of the challenge that we face as a result of
the changes in Irish society and the growth of racism. We welcome,
however belated, the Government’s ratification of the Convention
and the opportunity it provides to inform the CERD Committee of
the problems we face in Ireland and what we feel is the inadequacy
to date of the Government’s response in some key areas.”

Submission of the Irish Human Rights Commission to the UN
Committee on the Elimination of Racial Discrimination in respect of
Ireland’s First National Report under the Convention on the
Elimination of All Forms of Racial Discrimination (2005)
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Preface

In Ireland, discussions on racism have tended to focus exclusively on the acts of individuals,
whether public or private, rather than how the state itself operates - through its legislation,
policy or practice - through its institutions or as a whole. Discriminatory policies by
governments may intentionally target an individual or group that does not conform to the
societal ‘norm’. Often, however, discrimination by the state is unintentional, but no less harmful
to its victims for that fact. Both forms can be quite subtle and hidden, and particularly
obscured where, as in Ireland, there is little official data available to analyse the actual impact
of what appear to be discriminatory measures. 

For this reason, Amnesty International asked the Irish Centre for Human Rights at NUI Galway
to conduct a study focusing on racism at the level of the state and its institutions. We also
commissioned a research agency, Vision 21, to consult with individual members of minority
ethnic communities, whose experiences in their interactions with agents of the state, and rec-
ommendations for the way forward, informed this ICHR study.

The right to be free from racial discrimination is a fundamental principle of human rights law.
Especially where it occurs at the level of the state or its institutions, racism is an attack on the
very notion of universal human rights. It systematically denies certain people their full human
rights because of their colour, ethnicity, descent or national origin. It impoverishes society,
especially when we look to the future generations of children of those discriminated against
by the state. 

In 2001, when identifying a significant increase in racist and xenophobic incidents, and
irresponsible media and political commentary, Amnesty International’s Irish section launched
a campaign calling on the Government to show Leadership Against Racism in Ireland. Its main
purpose was to highlight the problem, and warn that there was a rapidly shrinking window of
opportunity for introduction of international best practice in anti-racism. We highlighted eight
key recommendations, including the need for the introduction of an independent body to
monitor racially motivated incidents; concrete measures for identifying and eliminating
institutional racism within public bodies; comprehensive programmes of education; and
effective legislation on anti-racism to include reform of the ineffective Prohibition of
Incitement to Hatred Act. 

Despite some welcome initiatives, Government has failed to respond adequately to the
challenge. Even the Government’s own public awareness ‘Know Racism’ campaign, launched in
2001 as a three-year initiative, saw a swift decline in its resources. Its funding was actually cut
by 63 per cent in 2003, and a further 76 per cent for 2004. The 2005 National Action Plan
Against Racism was a welcome development, but without adequate accountability and
resourcing across government departments, and measurable outcomes, will be little more than
lip service.

Even while the National Action Plan was being formulated, the Government introduced a series
of measures that seriously undermined its stated commitment to anti-racism. The Immigration
Act, 2004 effectively legislated for racial profiling, and did little to foster a climate of respect
for immigrants. The Equality Act, 2004 failed to adopt important recommendations by the
Equality Authority, and eroded many existing protections. Despite engaging Travellers’ repre-

“Each State Party shall
take effective measures
to review governmental,
national and local
policies, and to amend,
rescind or nullify any
laws and regulations
which have the effect of
creating or perpetuating
racial discrimination
wherever it exists.”

International Convention
on the Elimination of all
Forms of Racial
Discrimination

Tackling racism in Ireland at the level of the State and its institutions i



sentatives in organising its anti-racism initiatives, the Government sought to deny the very
existence of Traveller ethnicity in its First Report to the UN Committee on the Elimination of
Racial Discrimination. The Government has also refused to ratify one of the seven core UN
human rights treaties, the Migrant Workers’ Convention. 

Amnesty is a vocal opponent of the worst excesses of racism throughout the world - from the
rise of anti-Semitism and Islamophobia, to the flagrant discrimination against Roma in Central
and Eastern Europe, to the rights of ‘non-citizens’ ‘erased’ in Slovenia. In the name of the fight
against terrorism some governments have failed to uphold the principles they have espoused
in intergovernmental settings. 

It is essential that we in Ireland understand and accept that racism exists here. Racial
discrimination persists in virtually every society, and in every state’s institutions. This does not
mean that Ireland is a racist or xenophobic state, but rather accepts the reality and the
challenge. Where states show the courage of their conviction to firmly identify and weed out
discriminatory laws, and discriminatory polices and practices within its institutions, it can be
combated. We can still learn from the terrible mistakes made by other countries over many
years. 

This report focuses on a human rights-based approach to tackling racism at the level of the
state and its institutions. Under international human rights law, the state has a duty to ensure
that its laws and institutions identify and address the manifestations, root causes and
consequences of discrimination, and secure adequate remedies for those who suffer violations
of their fundamental right to equal treatment. 

This report does not aim to be a comprehensive analysis of all forms of racism at the level of
the State and its institutions. Rather, it is intended as a contribution to the debate that must
be taken forward on this issue, especially in following up on 2005 recommendations to Ireland
by the UN Committee on the Elimination of Racial Discrimination. We earnestly hope that the
Irish Government will take this report as it is intended, i.e. as a constructive engagement with
what is a difficult but essential responsibility for government to undertake. 

We are indebted to the Irish Centre for Human Rights at NUI Galway for this collaboration. We
are also indebted to the work of the NGO Alliance in advocating for government compliance
with its human rights obligations under the UN Convention on the Elimination of All Forms of
Racial Discrimination; and to those who have advised and commented on this report and our
ongoing work on this serious human rights issue.

Colm Ó Cuanacháin
Secretary General
Amnesty International (Irish section)
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Introduction

This report has set out to explore the existence of racism at the level of the State and its
institutions in Ireland, and to identify gaps in the State’s anti-racism framework. Moreover, it
seeks to contribute proactively to the development of Ireland’s anti-racism framework through
the proposal of concrete solutions in order to eliminate and safeguard against racism at the
level of the State and its institutions, in keeping with Ireland’s obligations under international
human rights law. In 2001, Amnesty International’s Irish section commissioned a study among
minority ethnic communities on their views on and experiences of racism in Ireland.1 While one
state body, the Garda Síochána, featured heavily in that study, it otherwise focused primarily
on public racism. This research builds on that work by sharpening the focus on government
and the institutions of State.

Before looking at the situation in Ireland and evaluating it in relation to the State’s
international legal obligations, this report sets out to clarify how racism at the level of the
State and its institutions operates, in recognition of the fact that racism needs to be
acknowledged and understood before it can be effectively tackled. In order to be able to
address the different forms which racism may take and its impact on victims of racial
discrimination, concepts such as ‘race’ and ethnicity shall also be examined. 

Following an analysis of the factors which contribute to and safeguard against the existence
of racism at the level of the State and its institutions in Ireland, this report shall then focus on
the following government departments:

■ The Department of Justice, Equality and Law Reform
■ The Department of Health and Children
■ The Department of Trade, Enterprise and Employment
■ The Department of Education and Science

These departments have been chosen because they govern areas which have a significant
effect on the daily lives of people from minority ethnic communities. All other departments
that might have been addressed, but for reason of time and capacity reasons could not be
reviewed in this report. 2

The approach of this report identifying whether institutional racism exists in the purpose or
effect of the state’s law, policy or practice is two-pronged. In addition to examining the state’s
structural framework of law and policy, with particular focus on four key government
departments and the institutions which come within their remit, through incorporating
findings from a parallel consultation with some minority ethnic groups, it shall document their
experiences in their interactions with key agents of the state.

Footnotes
1. Loyal and Mulcahy, Racism in Ireland: The Views of Black and Ethnic Minorities(2001), Amnesty International

(Irish Section).
2. For examples, the Department of Social, Community and Family Affairs (e.g. regarding the non-entitlement

of asylum seekers to child benefit), and the Department of the Enironment, Heritage and Local Government
(e.g. regarding unsatisfactory provision of Traveller accommodation).

“[D]espite efforts
undertaken by the
international community,
Governments and local
authorities, the scourge
of racism, racial
discrimination,
xenophobia and related
intolerance persists and
continues to result in
violations of human
rights, suffering,
disadvantage and
violence, which must be
combated by all available
and appropriate means
and as a matter of the
highest priority,
preferably in cooperation
with affected
communities.”

Declaration adopted at
the World Conference
Against Racism, South
Africa, in 2001
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Methodology

A great deal of attention has been given to the clarification of what is meant by the terms
‘institutional racism’ and ‘State racism’. These terms are investigated through norms firmly
rooted in international human rights law. Indicators of these forms of racism are drawn from
those established in judicial settings and by international human rights bodies. Parallel
participatory research with members of minority ethnic communities on their experiences in
their interactions with agents of the State conducted in early 2005 by a research consultancy,
Vision 21, for Amnesty International for the purpose of this report, informed the areas of focus
and recommendations herein. Research carried out in Ireland, as well as in other jurisdictions,
into racism at the level of the State and its institutions has also informed this report’s
approach.

The question of whether racism at the level of the State and its institutions exists as a problem
in Ireland was examined using a two-pronged approach, with equal attention been given to
document analysis and dialogue with interested parties, including representatives from
government departments, statutory bodies responsible for addressing racism, representatives
of minority ethnic communities and ordinary people from minority ethnic groups. 

While significant attention has been paid to the existence of legal standards, both at national
and international level, the overarching focus of this report is on the effective enjoyment of
human rights, in particular freedom from racial discrimination, i.e. de facto rather than just de
jure equality. Therefore, an emphasis is placed on the analysis of the effectiveness of policies
on the ground. Additionally, recognising the diversity within minority ethnic groups, both in
terms of the complexity of ethnicity and the special needs of people within minority ethnic
groups who experience discrimination on other grounds (for example, women; people with
disabilities; lesbian, gay, bisexual and transgender people; and older people], is central to this
report’s approach. This is not to say that the report confines itself to looking at minority ethnic
groups; rather, in keeping with good practice guidelines in the field, it seeks to interrogate the
values and practice of the majority population.3

In addition to the separately commissioned research into the perspectives of individuals from
minority ethnic groups, interviews were conducted by the authors of this report with repre-
sentatives of each of the government departments under review, as well as two statutory
bodies with responsibility for anti-racism, in order to assess their understanding of their
obligations and to obtain an idea of prevailing attitudes towards racism and anti-racism within
State bodies. In keeping with this report’s aim to accurately reflect the concerns of people from
minority ethnic communities, consultation was undertaken with representatives of minority
ethnic groups prior to the drafting of agenda for these interviews.

Consultation with minority ethnic groups
The principles which guide this report include recognition of the importance of consulting and
engaging with minority ethnic groups on an individual level and through their representatives
insofar as possible. Parallel participatory research with members of minority ethnic
communities on their experiences in their interactions with agents of the State was conducted
by a research consultancy, Vision 21. The views and recommendations expressed by
participants in that research informed this report, and extracts and participants’ quotes are
included throughout.4 Moreover, an effort has been made throughout this research not to

“Direct racism and overt
expressions of racism
have dominated the
debate on racism in
Ireland in recent years.
Racially motivated
attacks, and
discrimination occurring
in pubs, buses,
restaurants and
accommodation are
apparent in the reports
from the Gardaí and the
National Consultative
Committee on Racism
and Interculturalism ….
These attitudes and
behaviours of the
individuals who
perpetrate the behaviour
are, conceptually, what
many regard as racism.
The idea of examining
racism as being state
engineered or
institutional is less
accepted.”

Racism at the level of
the State and its
institutions in Ireland:
A consultation with
members of minority
ethnic communities
(2006) 
Vision 21 for Amnesty
International (Irish
section) 
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purport to represent minority ethnic groups, and to produce research that is “for ethnic
minorities … rather than about them”.5

A significant issue in the Vision 21 research is that the focus groups, deliberative groups and
one-to-one interview group comprised just members of the Traveller community and various
migrant groups (asylum seekers, refugees, migrant workers, international students). In
recruiting for and arranging the group discussions, while from the outset, efforts were made
to include indigenous Irish minority ethnic groups, Vision 21 was unable to include
representation from this target group beyond members of the Traveller community. This group,
Vision 21 reported, was less visible and generally more difficult to reach, although their efforts
were constrained by the short timeframe allocated. Their difficulty in identifying and involving
indigenous Irish ethnic minority groups was presented as a relevant finding, in that they felt
that when government is consulting with minority ethnic communities, it must make
significant effort to identify and involve this target group, and to cater for this in its
recruitment mechanisms.

The experiences documented by Vision 21 informed the themes addressed in this research and
interviews with the four government departments, and are discussed throughout this report.
Their recommendations for government action have been incorporated throughout the report,
and detailed in Annex 1. They can be summarised as: 1. Improve information services for
minority ethnic communities; 2. Provide culturally appropriate services; 3. Review policies and
mainstream services; 4. Provide anti-racism training and education; 5. Improve media
representation; and 6. Develop NGOs representing minority ethnic groups.

Overarching conclusions
One of the key recommendations from the 2001 World Conference Against Racism,
Xenophobia and Related Intolerance was that all member states should adopt National Action
Plans to combat racism. The Irish Government is one of the few to have done so, and has been
commended for this step by the UN Committee on the Elimination of Racial Discrimination.6

The National Action Plan Against Racism launched in January 2005 officially highlighted for
the first time the need to address racism at an institutional and systemic level in Ireland. The
Action Plan identified the need to ensure that state institutions recognise and make reasonable
accommodation of cultural diversity and take appropriate positive action as necessary. There is
a strong emphasis in the Action Plan on mainstreaming equality and anti-racism within
government departments and agencies.

However, the Government’s overall strategy for identifying and addressing racism at the level
of the State and its institutions is at best confused. Clear examples of blatantly discriminatory
laws and policies are found throughout the report. However, in many parts of this report, the
lack of disaggregated data available on the positive or negative impact of state laws and
policies on minority ethnic groups excludes these areas from definitive analysis, but the prima
facie case is made in many instances that, on their face, some laws and policies are inherently
discriminatory again minority ethnic groups, and hence indicate institutional racism. A set of
indicators is provided in Annex 2. We recommend that Government address these areas as a
priority. Where indications of state racism are based on prima facie evidence of inherent
potential to discriminate, government should either rebut these presumptions with data
supporting the contrary position, or take meaningful steps to investigate and address them. 

While each of the four government departments provided representatives for interview, in
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general, there was a sense on the part of the research team that most of the government
departments under review were reluctant to be interviewed on the subject. Also, the research
team found that, in some cases, the appropriateness of nominations by Ministers of officials
to be interviewed on behalf of the department was questionable. Despite the best efforts of
the research team, the team felt they were not given access to the most appropriate officials.
For instance, the Department of Health and Children provided just representatives from the
Health Services Employers Agency. In some cases, the process for departments’ selecting their
interview nominees was protracted. Time constraint was frequently cited as a reason for
desiring not to grant an interview. While conscious that government departments are complex
organisations, and advance information is needed to ensure that relevant department officials
attend such meetings, the research team found that it experienced difficulty in obtaining
interviews and an unusual amount of information was requested in advance of interviews,
indicating a perceived reluctance to engage with the subject matter which the team has
attributed to the stigma attached to racism.

Footnotes
3. NCCRI, Irish Health Services Management Institute (IHSMI) (2002), Cultural Diversity in the Irish Health

Sector: Towards the Development of Policy and Practical Guidelines for Organisations in the Health Sector, at
p. 7: “Change is not about helping ‘them’ to join us but about critically looking at ‘us’ and rooting out all
aspects of our culture that inappropriately exclude people and prevent us from being exclusive in the way
we relate to employees, potential employees and clients of the health service”. See also Lentin R, “Anti-racist
responses to the racialisation of Irishness: Disavowed multiculturalism and its discontents”, in Lentin and
McVeigh (eds.) (2002), Racism and Anti-Racism in Ireland pp. 226-238 on the need to interrogate the culture
and values of the dominant ethnic group, particularly at p.228, 233.

4. Vision 21, Racism at the level of the State and its institutions in Ireland: A consultation with members of
minority ethnic communities (2006), Amnesty International (Irish section). Vision 21 operates on the basis of
an ethical code of practice that governs it methodology. Participants were informed of the nature of the
research, including its exploratory nature, before being asked to give their consent to participate and
guarantees of confidentiality and anonymity.

5. Goldstone, “‘Rewriting You’: Researching and Writing about Ethnic Minorities”, (2000), Chapter 17 in
MacLaghlan and O’Connell (eds.), Cultivating Pluralism: Pscycological, Social and Cultural Perspectives on a
Changing Ireland, Oaktree Press: Dublin, at p. 206.

6. Conclusions and Recommendations of the Committee on the Elimination of Racial Discrimination, Ireland
(2005), U.N Doc. CERD/C/IRL/CO/2.
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“The equal dignity of all human beings” or the principle of non- discrimination constitutes “one
component of the basic message of human rights”.7 The preamble contained in all of the major
international human rights treaties recognises “the inherent dignity and the equal and
inalienable rights of all members of the human family”. This is stated succinctly in the 1978
UNESCO Declaration on Race and Racial Prejudice, at article 9.1:

The principle of the equality in dignity and rights of all human beings and all peoples,
irrespective of race, colour and origin, is a generally accepted and recognized principle
of international law. Consequently any form of racial discrimination practised by a State
constitutes a violation of international law giving rise to its international re s p o n s i b i l i t y.8

The importance of the principle of non-discrimination is such that it is the crux of human
rights protection.9 Indeed, some legal commentators, including the Inter-American Court of
Human Rights, have argued that the prohibition of discrimination is a norm of jus cogens in
international law, which means that it ranks among the highest norms of public international
law as recognised by the international community of States.10 Its centrality to the protection
of all human rights protection is illustrated by the predominance of provisions relating to non-
discrimination in international law. The interpretative provisions of all of the major
international human rights instruments from the Universal Declaration of Human Rights
(UDHR) to the UN Convention Relating to the Status of Refugees contain specific clauses
prohibiting discrimination. 

Moreover, ‘race’ is mentioned specifically in all of these instruments as a ground upon which
discrimination is expressly prohibited. The International Convention on the Elimination of all
Forms of Racial Discrimination (ICERD) was adopted in 1965. The first in a line of international
treaties aimed at tackling discrimination, it is devoted in its entirety to the prohibition and
elimination of racial discrimination.11 That it was adopted even before the UN General Assembly
had finalised the texts of the two main international human rights instruments, the
International Covenant on Civil and Political Rights12 and the
International Covenant on Economic, Social and Cultural
Rights13, emphasises the gravity of the aim of combating racial
discrimination to the Member States of the UN.

While the importance of combating discrimination as a means
of ensuring the effective enjoyment of all human rights is
recognised on an international level, this has not translated
into a clear understanding of what racism is, how it operates
and how it should be combated.14 Indeed, much confusion
surrounds the very concept of ‘race’, with much public opinion
still being that ‘race’ denotes a biological or scientific difference in human beings in spite of
the fact that ‘race’ theories have long since been discredited. 

On 10 December 1948, at
the Palais de Chaillot in
Paris, the then 58
Member States of the
United Nations General
Assembly adopted the
Universal Declaration of
Human Rights,
proclaimed it a
"common standard of
achievement for all
peoples and all nations."
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In light of these misunderstandings, before focusing on racism at the level of the State and its
institutions, the concepts of ‘race’, ethnicity and racism in its various forms shall be discussed
in sections 1.1 and 1.2 in turn. Finally, in keeping with the action-oriented approach of this
report, strategies for tackling racism at the level of the State and its institutions shall be
discussed in section 3. The State’s international legal obligations with regard to combating
these forms of racism shall be emphasised throughout this section. 

1. ‘RACE’, ETHNICITY AND RACISM: 
1.1 ‘Race’

The UN has clearly confirmed that there is only one human race and that humans are not
divided into different groups according to ‘race’. Article 1.1 of the UNESCO Declaration on Race
and Racial Prejudice reads: “All human beings belong to a single species and are descended
from a common stock. They are born equal in dignity and rights and all form an integral part
of humanity.”15 It is important to note when we speak or hear of ‘race’ that ‘race’ theory was a
‘scientific’ theory developed in the eighteenth century, which sought to justify colonization on
the basis that the darker a person’s skin, the more inferior they were deemed to be, with the
white man placed at the top of the ‘race’ hierarchy.16

Thus ‘race’ is a social construct based on superiority and inferiority, which aims to legitimate
the claims of one group to dominance by degrading the claims of the other group to equal
rights.17 The definition of racism contained in the aforementioned UNESCO Declaration on Race
and Racial Prejudice clarifies that racism is not about colour, but prejudices concerning
hierarchy, inferiority and superiority drawn along racial or ethnic lines or “any theory involving
the claim that racial or ethnic groups are inherently inferior”.18 This has obvious implications as
regards understanding anti-Traveller racism and anti-Semitism. While ‘race’ theories have long
since been discredited officially, the power of such theories should not be underestimated.
Indeed, their enduring nature can be seen in the language of the ICERD Convention. The fact
that the term ‘race’ is used in this and other Conventions, with no explanation as to what it
meant, is reflective of the attitude held by many of the drafters at the time: that ‘race’
constituted a biological fact, in addition to a ground of prohibited discrimination.19

It must be remembered that these theories were used to justify colonialism, a period that has
had a profound impact on the present world order, with the developed world having
accumulated its wealth by exploiting the developing world, with the latter still trying to
surmount the consequences of colonialism. The fallout from colonialism may also be seen in
the association between poverty, ethnicity and perceived inferiority. However, both the
problems of the developing world and the over-representation of minority ethnic groups in the
lower echelons of the socio-economic scale in the developed world have a tendency to feed
into stereotypes about ‘race’ rather than fuel questions about why poverty is often ‘colour-
coded’.20 The relationship between ‘race’ theories and colonialism was explicitly recognised by
the international community at the 2001 World Conference Against Racism:

“We recognise that colonialism has led to racism, racial discrimination, xenophobia and
related intolerance. We acknowledge the suffering caused by colonialism and affirm
that wherever and whenever it occurred, it must be condemned and its reoccurrence
prevented. We further regret that the effects and persistence of these structures and
practices have been among the factors contributing to lasting social and economic
inequalities in many parts of the world today.”21

“Racism is a product of
human history, a
persistent phenomenon
that recurs in different
forms as societies
develop, economically
and socially and even
scientifically and
technologically, and in
international relations.
In its specific sense,
racism denotes a theory,
which purports to be
scientific but is in reality
pseudo-scientific, of the
immutable natural (or
biological) inequality of
human races, which
leads to contempt,
hatred, exclusion and
persecution or even
extermination.”

Mr. Maurice Glélé-
Ahanhanzo, UN Special
Rapporteur on
contemporary forms of
racism, racial
discrimination,
xenophobia and related
intolerance (1994)
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The perniciousness of ‘race’ theories, which may influence individuals’ subconscious even
though they would not necessarily consider themselves ‘racist’ is recognised in the UNESCO
Declaration, which explicitly sets about demystifying racist attitudes and stereotypes. Article
1.5 states:

The differences between the achievements of the different peoples are entirely
attributable to geographical, historical, political, economic, social and cultural factors.
Such differences can in no case serve as a pretext for any rank-ordered classification
of nations or peoples. 22

1.2 Ethnicity
Like ‘race’, the concept of ethnicity is commonly misunderstood, with the term ‘ethnic’ often
being taken to mean not indigenous.23 However, an ethnic group is a cultural community, often
defined by a common history, language and traditions24. Jurisprudence established in the
United Kingdom under the 1976 Race Relations Act has identified “a long shared history of
which the group is conscious as distinguishing it from other groups, and the memory of which
it keeps alive” and “a cultural tradition of its own” as essential features of an ethnic group.25

While these criteria may be considered objective indicators of ethnicity, subjective factors are
also of the utmost importance, as is evident from the inclusion of the condition that an ethnic
group be self-conscious of its history. Indeed, the UN Committee on the
Elimination of Racial Discrimination has stated that self-identification
shall be the main marker of an ethnic group,26 placing the onus on parties
who disagree with the classification of an ethnic group to prove
otherwise.27

The UNESCO Declaration on Race and Racial Prejudice also emphasises
the importance of self-classification: Article 1.2 reads: “All individuals
and groups have the right to be different, to consider themselves as
different and to be regarded as such”.28 The recognition of ethnicity as a
self-defined concept is also important with regard to recognising the
complexity of ethnicity. Ethnicity is not a fixed category: in the same way that an ethnic
group’s identity may evolve over time, it is also important to be aware of the existence of
difference within ethnic groups.

1.3 The Definition of Racial Discrimination under International Law
Article 1.1 of the ICERD Convention provides the following definition of racial discrimination:

In this Convention, the term "racial discrimination" shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or ethnic
origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and fundamental
freedoms in the political, economic, social, cultural or any other field of public life.

The definition emphasises two key points, which should be noted in relation to this report’s
analysis of racism at the level of the State and its institutions: 

■ The different forms which racial discrimination may take 
■ The impact of discrimination on the victim 

As stated by the UN Special Rapporteur on religious intolerance in his preparatory paper for
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federal law. The cards they
are holding are headlined
"Give the children a
passport!" and are addressed
to the Minister of the Interior
of the Russian Federation,
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obligation to protect the
rights of all people living
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the World Conference Against Racism, racism takes many forms and varies in intensity.29 It can
be hidden or blatant, subtle or aggressive, violent or non violent. In addition to its various
guises mentioned in the ICERD definition of racism, it may take the relatively innocuous form
of stereotyping or labelling or the more blatant form of “intolerance”. However, the net result
of discrimination is the same, regardless of the form it takes: it impedes people’s enjoyment of
human rights, both with regard to a specific human right and human rights in general.30

In addition to taking different forms, it is important to recognise that racial discrimination
affects victims in different ways, particularly if they are also at risk from discrimination on
other grounds. The UN Committee on the Elimination of Racial Discrimination (CERD
Committee) has observed that women are particularly vulnerable in terms of some forms
which racial discrimination may take, such as sexual violence, and due to the temporary or
informal nature of predominantly female employment sectors, such as domestic labour.31

Furthermore, policies that discriminate on religious grounds may also have a disproportion-
ately negative impact on people from minority ethnic groups.

1.4 Affirmative action
By focusing in on the net result of discrimination, it becomes clear that state inaction, or the
failure to act does not equal non-discrimination. On the contrary, it may constitute de facto
discrimination, which is a violation under international law, as it may result in the perpetuation
of effective inequality.32 This can manifest itself in a state failing to protect human rights of
minority ethnic groups out of a confused sense of what is culture, and hence and undue
deference to what its agents perceive to be a cultural issue rather than a human rights
violation that cannot be justified on the ground of ‘culture’. A clear example is the well-
documented failure of the German police service to protect women in the German-Turkish
community from ‘honour killings’ where threats against women’s lives were reported and not
acted on in the same manner as the service would have responded in other circumstances.
However, states also have a duty to act by taking special measures to promote groups
vulnerable to discrimination to a position of substantive equality. International law, including
the ICERD Convention, recognises the principle of affirmative action in not alone permitting
but requiring special measures to guarantee marginalised groups full and equal enjoyment of
their human rights on the same basis as the majority population, provided that such measures
do not, as a consequence, lead to the maintenance of separate rights for different racial groups
and that they shall not be continued after the objectives for which they were taken have been
achieved.33 The principle of affirmative action recognises that the implementation of the
principle of non-discrimination based upon the assumption that all individuals and groups
enjoy the same opportunities merely perpetrates inequalities.

That affirmative action constitutes a key component of the right to freedom from racial
discrimination can be seen by the fact that the last five General Recommendations issued by
the CERD Committee to clarify the scope and content of the articles contained in ICERD, have
referred to affirmative action.34 In spite of the importance given to it by the Committee, it
remains a practice often misunderstood, particularly as its discussion is not generally located
within the framework of international human rights law.

The confusion surrounding affirmative action or positive measures constitutes a formidable
obstacle to the effective enjoyment of the right to freedom from racial discrimination, and to
conceptualising discrimination and divining the nature of State’s duties under international

“To cure inequality is
simple: one need only
ensure that the same
right is extended to all
according to the same
standard of
measurement. But if
nothing more is done
any entrenched
inequality will be
ignored. A level playing
field will not serve the
purpose if the score
piled up before the
levelling is still on the
board.”

Vinodh Jaichand,
The Restitution of Land
Rights: A Workbook
(1997), Lex Patria:
Johannesburg
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law to combat racial discrimination. As can be seen in the case of affirmative action, there is
a discrepancy between the protection available to individuals and groups under international
human rights law, and the public’s perception of their entitlements arising from human rights
– often the wider public does not recognise that special measures just redress an inherent
imbalance to restore discriminated against groups to positions of equality, i.e. the state is no
more then fulfilling their human rights, and see these as giving preferential treatment for no
other reason than the recipient is a group more favoured by the state. The importance of the
public’s misperception of what non-discrimination actually entails, may be observed through
its impact in that the principle is rarely realised in domestic legislation and practice.35

A recent example of an affirmative action measure recommended by the CERD Committee is
contained in its first concluding comments on Ireland’s compliance with the ICERD
Convention, in 2005: 

“[M]embers of the Traveller community are not adequately represented in the State
party’s political institutions and do not effectively participate in the conduct of public
affairs. (article 5(c)) The Committee invites the State party to consider adopting
affirmative action programmes to improve the political representation of Travellers,
particularly at the level of Dáil Eireann and/or Seanad Eireann.”36

1.5 Racism at the level of the State and its institutions
Despite the recognition of the principle of affirmative action and the fact that racial
discrimination may occur at the level of institutional and State structures in ICERD in 1965 and
numerous other UN documents since then,37 the conception of racism as a phenomenon that
is largely personal and attitudinal, persists in the public consciousness.38 However, as noted by

“State Parties shall,
when the circumstances
so warrant, take in the
social, economic,
cultural and other fields,
special and concrete
measures to ensure the
adequate development
and protection of certain
racial groups or
individuals belonging to
them, for the purpose of
guaranteeing them the
full and equal enjoyment
of fundamental human
rights and fundamental
freedoms. These
measures shall in no
case entail as a
consequence the
maintenance of unequal
or separate rights for
different racial groups
after the objectives for
which they were taken
have been achieved”.

Article 2.2, ICERD
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Anti-racism provisions under the Council of Europe
While this report concentrates on the UN system of international law, it is important to
note that the Council of Europe (CoE) has addressed racism and intolerance in many
aspects of its work, deriving from human rights standards in the European Convention on
Human Rights (ECHR). Ireland has incorporated the ECHR into Irish law, in the European
Convention on Human Rights Act, 2003, which is explained in section... The ECHR does not
prohibit discrimination per se, but Article 14 prohibits discrimination in how states respect,
promote and fulfil the rights in other Articles of the ECHR. However, Article 1 of Protocol
12 to the ECHR prohibits discrimination in the enjoyment of “any right set forth by law”.
While Protocol 12 entered into force on 1 April 2005, Ireland has signed but not yet ratified
it; but when Ireland does so, this will yield significant potential for expanding the anti-
discrimination protections available in Irish law.

Its principal agency combating racism and intolerance is the European Commission against
Racism and Intolerance’s (ECRI), established in 1993. In its General Policy Recommendation
No. 7, ECRI defines racism as: “the belief that a ground such as race, colour, language,
religion, nationality or national or ethnic origin justifies contempt for a person or a group
of persons, or the notion of superiority of a person or a group of persons”. ECRI produces
country reports on every CoE member state, identifying problems and making recommen-
dations, and its second report on Ireland was published in 2002. The Advisory Committee
of the Framework Convention for the Protection of National Minorities and the
Commissioner for Human Rights also make important contributions to the CoE’s work
against racism and intolerance. 



one commentator: “It is the state that sets the tone and the tenor of race relations in society.”39

For this reason, it is of the utmost importance that racism at the level of the State and its
institutions be identified and vigorously challenged. In addition to personal and popular
racism, state racism can occur on a number of levels.

1.5.1 At the level of legislation:
Legislation may discriminate directly or indirectly against people from minority ethnic groups.
Examples of indirectly discriminatory legislation in Ireland include the Control of Horses Act,
1996 which constitutes a real impediment to the Traveller economy;40 and the exemption in
Ireland’s equality legislation which allows religious schools to give preference to children of
the school’s faith in order to preserve the “ethos” of the school,41 which has a disproportion-
ately negative impact on children from minority ethnic groups who are also members of
minority religious communities, as the vast majority of State-run religious schools are Catholic,
the majority religion in the State.42

1.5.2 At the level of the Executive: 
Racism may occur within the bodies responsible for the enforcement of the law, such as the
police force, local authorities, the health service and so on. It can manifest itself in both the
administration of public services and the enforcement of the law. It may occur unwittingly as
a result of the fact that services are geared to meet the “cultures, expectations and needs of
the majority group” to the detriment of minority ethnic groups, whose specific needs are not
taken into consideration. 43 It may also be imposed on nongovernmental service providers that
endeavour to meet the needs of minority ethnic groups on the states behalf, but are not
provided with adequate government funding to do so. For instance, frontline services dealing
with violence against women have sought additional government funding to identify, and
adapt their services to meet, the cultural and language needs of migrant women, but this has
not been provided.

Personal racism may also have an impact on the way that a public service is provided or a law
is enforced. As Mama points out in her study of institutional discrimination within the British
health service, there is a discrepancy between the theoretical equality of the welfare state and
the de facto discrimination which results from discriminatory “notions and judgements about
who are ‘really deserving’ and who are ‘undeserving’” of treatment.44 She notes that the
invasion of the health service by dominant prejudicial ideologies has resulted in the
discriminatory treatment of people from minority ethnic groups, as well as other marginalized
groups. As regards actual enforcement of the law by agents of the State, racism at the level of
the police force may result in a disproportionate level of attention being paid to the
enforcement of discriminatory laws coupled with the under-enforcement of anti-racism
legislation. It may also result in people from minority ethnic groups being disproportionately
targeted as suspects of crime. 45

1.5.3 At the level of the Judiciary: 
Racism at the level of the judiciary can manifest itself in the disproportionate conviction, and
sentencing of people from minority ethnic groups. It may also be evidenced in a failure to
seriously deal with hate crimes against people from minority ethnic communities.4 6

Furthermore, it can be seen in a state’s reaction to evidence of personal racism on behalf of
judges. The Irish state has failed to sanction judges who made racist remarks in court in high-
profile instances in 2003. While this inaction has serious potential to undermine the
confidence of people from minority ethnic communities in the judiciary, it may also play a

“I have... no doubt about
the long term impact of
racial discrimination in
economic and social
terms. Poverty indexes
broken down by race and
ethnic groups often
correlate strongly with
other human
development indicators
such as access to health
services, education and
employment. In short,
victims of racial
discrimination are often
also the primary victims
of violations of the right
to health, housing,
employment and
education.”

UN High Commissioner
for Human Rights (2003)
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considerable role in perpetuating popular racism, given the role of the judiciary in ruling on
what is acceptable behaviour.47

1.5.4 At the level of Immigration and Asylum law and policy: 
It is at this level that State racism is most often talked about in contemporary discourse. The
2001 World Conference on Racial Discrimination affirmed that racism directed against non-
citizens, particularly “migrants, refugees and asylum seekers, constitutes one of the main forms
of contemporary racism” .48 The increased discrepancy between the formal protection available
to everyone under international human rights instruments and the obstacles faced by non-
citizens with regard to the effective enjoyment of their human rights has prompted the CERD
Committee among others to take steps to clarify non-citizens’ rights under international law.
It also gave birth to the 1990 UN Convention on the Rights of All Migrant Workers and their
Families.

The magnitude of the threat against non-citizens’ rights and the gravity with which this is
viewed at international level may be seen in the fact that the CERD Committee issued a General
Recommendation in 2004 which clarified the duties of State Parties under ICERD in relation to
non-citizens,49 and devoted an entire day of the Committee’s 64th session to a discussion on
the issue. It may also be seen in the attention given to the issue by the CERD Committee in its
other General Recommendations50 and its examination of State reports.51 Similar actions have
been undertaken by other treaty monitoring bodies.52

While certain distinctions and differential treatment are permitted on the basis of citizenship
such as the “right to participate in elections, to vote in and to stand in an election”,53 any
distinctions drawn between citizens and non-citizens must have a “legitimate aim” and be
compatible with the “objectives and purposes” of the Convention.54 Additionally, they must be
“necessary”, minimal and “in accordance with law”.55 The minimal nature of this restriction is
termed “the principle of proportionality”.56 If a restriction on the enjoyment of an individual’s
or group’s human right is deemed to be disproportionate, based on discriminatory criteria, or
not provided for in national law, it can be found to be a violation of the right in question.57 As
regards restrictions placed on the human rights of non-citizens, the Human Rights Committee
has noted that there is a tendency among State Parties to the ICCPR to limit non-citizens rights
in a manner which is incompatible with the Covenant. For example, in the case of Gueye et al
v. France, the UN Human Rights Committee found the discrepancy in pension payments to
citizens and non-citizens to be discriminatory.59

Moreover, whatever the state’s obligations under human rights treaties may be with regards to
their citizens, there are international standards in customary international law that dictate
adequate treatment of non-citizens based on the strong principle of non-discrimination that
underpins all human rights law. Thus, while a state may be entitled to differentiate in favour
of its citizens over political rights such as the right to vote, denying non-citizens basic rights
constitutes a violation of their basic human rights obligations.60

Policy objectives, such as deterrence of illegal immigration, may lead to the implementation of
policies and practices, which systematically discriminate against and socially exclude asylum
seekers and migrants. 61 For instance, provisions that discredit the claims of asylum applicants
coming from so-called ‘safe’ countries have been emerging on an international level.62 The
drawing up of ‘safe’ country lists, and the processing of claims from nationals of these
countries through flawed fast-tracking procedures, even where based on the stated intention

Judge John Nielan:
"The majority of
shopping centres in this
District Court area will
be putting a ban of
access to coloured people
if this type of behaviour
does not stop."

Judge Harvey Kenny:
“I don't think any
Nigerian is obeying the
law of the land when it
comes to driving. I had a
few of them in Galway
yesterday and they are
all driving around
without insurance and
the way to stop this is to
put you in jail”.

Irish Times, “Judges
apologise to non-
nationals for remarks
about immigrants”,
21.02.2003
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of expediting asylum processes, is a direct threat to refugee protection and human rights in
general. This practice of rejecting an individual’s claim without properly examining its
particular circumstances may result in individuals being returned to a state where they will be
persecuted. This constitutes a violation of the norm of non-refoulement, a jus cogens norm of
international law, which has the effect that it is non-derogable and binding upon all states in
the international community. It is significant to note that Nigeria was placed on a list of
prioritised applications in Ireland in 2003.63 While Nigeria has not been officially categorised as
‘safe’ in the operation Ireland’s refugee status determination system, there is a significant risk
of claims by Nigerian applicants being prejudiced from the outset by virtue of this
categorisation. 

1.5.5 Individual government and political representatives
While human rights law defends the right to freedom of expression, and the public interest in
having difficult issues politically debated, the right to be free from racial discrimination must
be taken into account and protected. Public comments by political representatives regarding
marginalised groups can have significant effect on the views and behaviours - where public
statements come from those in government, they have the potential, even if indirectly, to lead
to discriminatory attitudes and behaviour towards minority ethnic groups and within state
institutions. 

For instance, the attitudes of Ireland’s public repre-
sentatives in relation to Travellers elicited a strong
response from the Traveller focus group in the
Vision 21 consultation. The group noted that there
have been many high profile expressions of personal
racism in relation to Travellers by politicians across
Ireland. Participants felt that such instances do not
promote a harmonious relationship between
Travellers and society in general. Moreover, they felt,
if public representatives speak in a racist way, they
can have a negative influence on staff in public
bodies. 

Inflammatory comments by political leaders about
asylum seekers, and the use of language like ‘bogus’,
‘spongers’, ‘floods’, can exacerbate the potential for

increased discriminatory treatment of this group, not alone by the general population, but also
within the asylum determination process and other state institutions. The NGO Alliance
'shadow report' to the UN CERD Committee in 2004 referenced the “persistent usage” by
government representatives of emotive and factually incorrect terminology with regard to
refugees and asylum seekers.64 More recently, in May 2005, the Minister for Justice, Equality
and Law expressed his dissatisfaction at having to process all asylum applications in
compliance with UN standards, indicating a preference for screening people giving “'cock and
bull' stories” at the airport.65 Airport immigration officials are not permitted or trained to make
these potentially life-or-death decisions, and in view of the lack of independent monitoring of
decisions being made by immigration officials at Ireland’s borders, this sort of commentary can
prejudice an already flawed system. 

While occasionally, such ill-judged statements made by government officials may be at
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variance with government policy, they can be no less damaging in terms of the potential signal
this can send to officials within relevant government agencies. For instance, the same Minister,
when interviewed in January 2006 while attending the opening of a Garda station, was asked
about the planned deportation of a rejected asylum seeker to Nigeria where, she alleged, her
daughters risked being forcibly subjected to female genital mutilation.66 In response, the
Minister said that female genital mutilation is a cultural issue in Nigeria and not grounds for
seeking asylum. It must be assumed that Government policy on FGM complies with standards
set by the UN High Commissioner for Refugees: “FGM, which causes severe pain as well as
permanent physical harm, amounts to a violation of human rights, including the rights of the
child, and can be regarded as persecution. [….] Therefore a woman can be considered a refugee
if she or her daughters fear being compelled to undergo FGM against their will; or she fears
persecution for refusing to undergo or allow her daughters to undergo the practice”.67

Nevertheless, a deeply unhelpful message was sent out to asylum decision-makers and to
asylum seekers themselves about how FGM cases should be treated.

1.6 Non-state actors and state racism
Certain non-state actors can positively or negatively influence state racism, and the
relationships of non-state bodies with minority ethnic groups can be directly affected by the
state’s discriminatory policies and practices. 

1.6.1 Media
The representation of minority ethnic groups in the media may have a significant influence on
state policy and practice, firstly through its direct influence on the personal opinion of state
officials, and secondly, the media has the power to make certain issues politically-charged, in
that local and national politicians are very sensitive to how issues are reported on and how
they are being seen by their constituents to be responding to matters of public concern. The
role of the media is clearly key. A state’s failure to set standards for media reporting on issues
relating to ‘race’ in accordance with best practice, with appropriate sanctions for non-
compliance, makes the state complicit in fuelling racism. Under international law, in addition
to being prohibited from violating individuals’ and groups’ human rights through
discriminatory legislation, policy and practice, States are obliged to ensure that the rights of
people living within their jurisdiction are not violated by third parties.68 Moreover, as shall
become evident in the next section’s closer examination of the phenomenon of institutional
racism, the fact that this type of discrimination may be perpetrated unconsciously does not
diminish the State’s obligation to stamp it out. Under Article 2 of ICERD, State Parties have an
obligation to interrogate seemingly neutral practices and revise them in the event that they
are found to be racist. 69

Racism in media reporting may take extremely subtle forms, such as racial stereotyping and
paying a disproportionate level of attention to stories which paint people from minority ethnic
communities in a negative light.70 The National Consultative Committee on Racism and
Interculturalism (NCCRI) has been to the fore in raising concerns about media reporting on
issues relating to minority ethnic groups, and calling for an independent complaints procedure
for dealing with such complaints against the media.71

The accountability of the Irish press, in the way it reports issues relating to minority ethnic
groups, is inadequate. The National Union of Journalists adopted “Guidelines on Race
Reporting” in 1998 to provide guidance to NUJ members on how issues related to ‘race’ should

“To date, little real
attempt has been made
by the Government to
curb racism in the media
and to prohibit
incitement to hatred.”

NGO Alliance Shadow
Report
In Response to the Irish
Government’s First
National Report to CERD
(2004)
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be reported on. The guidelines state, “a journalist shall either originate nor process material
which encourages discrimination, ridicule, prejudice or hatred”. However, the guidelines are not
enforceable, and not all journalists are members of the NUJ. As recommended by the Task Force
on the Travelling Community, they were to be developed into a Code of Practice to be adopted
by all media institutions, but this has not yet been completed. Government has since proposed
the establishment of an independent Press Council on a statutory basis. The NCCRI has
recommended a selection procedure whereby membership of the Council would be comprised
of representatives of the relevant publications and wider civil society, including minority ethnic
groups.72

Participants in the Vision 21 consultation discussed the role of the media in upholding and
encouraging racist behaviour by state officials in Ireland. One participant had telephoned a
television station to complain about the way they were representing and reporting on
members of minority ethnic communities. Participants also discussed the dearth of visible
minorities in the media. It was suggested by one participant that the government worked
through the media in portraying asylum seekers in a negative light: “They [Government] throw
to the media bad things about asylum seekers.”

1.6.2 Impact on non-state institutions
Where government provides funding for nongovernmental bodies to provide services to the
public, but does not support and fund them to ensure that these services are appropriate,
available and accessible to discriminated-against groups, the state is guilty of discriminatory
treatment. This is all the more pressing where those non-state bodies are fulfilling the positive
human rights obligations of the state. 

For examples, only a limited number of community and voluntary violence against women
support services in Ireland have the necessary training, staff or expertise to respond to the
needs of minority ethnic women experiencing violence. Many are in the process of identifying
training needs and evaluating the accessibility and suitability of their services. Yet, voluntary
services with whom Amnesty International spoke for the purposes of its 2004 report on
violence against women in Ireland, are aware that women from minority ethnic groups can be
dissuaded from seeking help due to the lack of appropriate provision for their languages and
cultures, or racist behaviour from staff or other service users.73 While alert to the need for their
services and training to be evaluated and adapted to meet these needs, all point to the obstacle
of government underfunding with they are confronted in endeavouring to address these gaps.

State policies and practices can also manifest problems with other non-state bodies with
which minority ethnic groups come in contact. For instance, asylum seeker participants in
Vision 21 consultation referred to their experiences with financial institutions as examples of
what they understand as institutional racism, in that they linked the problems they
experienced with non-state institutions to government policies around identity documents
issued to them by Government as the cause of their inability to conform to processes within
these institutions - their passports are withheld during the asylum process and immigration
cards given instead, but these cards expressly state that they are not identity documents.

“Government policies
have a great influence in
the way of promoting
this institutional racism.
I will make an example
for you. When you get
your residency,
everywhere you go, if
you go to financial
institutions… banks,
hospitals, when you look
for a job, the first thing
they ask you is either
where is your residency
or your form of ID. But
on the back of our ID it
says this is not an ID. I
don’t know what they
expect us to do. It is
confusing and
contradicting. Normally,
for anything this ID will
not work”
Asylum seeker
participant in Vision 21
consultation
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2. INSTITUTIONAL RACISM

The most well-known definition of institutional racism is
the Macpherson definition, named after the judge, who
presided over the Stephen Lawrence Inquiry, which found
the metropolitan police of London to be institutionally
r a c i s t .7 4 While this definition is imperfect, its renown
provides a useful springboard for a discussion on the
manner in which institutional racism operates. The Stephen
Lawrence Inquiry defined institutional racism defined as:

The collective failure of an organisation to provide an
appropriate and professional service to people because
of their colour, culture or ethnic origin. It can be seen or
detected in processes, attitudes and behaviour which
amount to discrimination, through unwitting prejudice,
ignorance, thoughtlessness and racist stereotyping
which disadvantage minority ethnic people. 75

The problem with this definition arises from an over-emphasis on people’s attitudes and
behaviour, which only constitute one aspect of institutional racism, as has been shown above.
The “structure, workings and culture of an organisation“76 are equally important as they have
the potential to reinforce or condition racist attitudes or behaviour, in addition to providing
safeguards against personal racism. 77

While attitudinal aspects of institutional discrimination are overplayed within the Macpherson
definition of institutional racism, racism at attitudinal levels offers sustenance to the structural
barriers, which sustain institutional racism and may in certain instances explain the existence
of barriers, which prevent people from minority ethnic groups being treated as well as people
from the majority ethnic groups. As stated in this report’s exploration of ‘race’ and racism, the
influence of “ingrained cultural attitudes”78 cannot be underestimated. They have the power to
“take the form of natural features” which in turn influence “laws, institutions and policy
practices”.79

In addition to ‘race’ theories, nationalist myths and ideologies may play a role in perpetuating
institutional racism.80 For example, a desire to maintain the particular values and traditions of
a State may impede the values and customs of minority being adequately reflected in the
structures and institutions of the State, in spite of their potential to enrich the State’s existing
identity and structures. Given the importance of attitudes and the covert nature of
institutional racism, an assessment of whether institutional racism exists in a particular
organisation must not be confined to an analysis of “formal policy and procedures”,81 but must
include an analysis of standard practice and the attitudes that support standard practice.

These “ingrained cultural attitudes” may lead to institutional racism through reliance on
stereotypes and a failure to recognise the “special needs”82 of people from minority ethnic
groups. A formal conception of equality, which entails treating everybody the same way may
lead to a narrow conception of the needs of a particular service’s user-group. This may also
arise as a result of a perception of sole ownership by the majority ethnic group of their public
services and an ensuing right to have their cultural identity alone reflected in the structure and
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workings of the State’s institutions. Regardless of the motivation behind the monocultural
emphasis of institutions, under international law, notably article 2.2 of ICERD, States have an
obligation to take “special and concrete measures” in order to remove “discriminatory
barriers”.83

Racial stereotyping may also come about unintentionally as a result of a lack of awareness of
the real needs of minority ethnic communities. However, the fact that such stereotyping “may
be well-meaning”, makes it “no less harmful”.84 The dangers of racial stereotyping are clearly
evident where this practice results in people from minority ethnic groups being allocated a
particular type of housing based on misassumptions of their needs,85 being excluded from
certain school subjects based on limited assessments of their future potential86 and being left
in situations where there human rights are being abused because of ill-informed ideas of what
constitutes acceptable behaviour in minority ethnic communities.87

Problems also arise as a result of Macpherson’s concern not to apportion blame for the
existence of institutional racism. However, as the Maastricht Guidelines created in 1997 by a
group of experts on the implementation of socio-economic rights point out, failure to remedy
de facto discrimination constitutes a violation of international human rights law.88 State
responsibility applies regardless of the level at which discrimination occurs and the motivation
or indeed lack of motivation behind policies or practices which have discriminatory outcomes.
As affirmed in the definition of racial discrimination contained in ICERD, it is by its outcome,
rather than its intention that racial discrimination must be identified.89

Furthermore, while outcomes are of the utmost importance in identifying institutional racism,
a focus which is completely dependent on outcomes risks oversimplifying the phenomenon of
institutional racism and offers another obstacle to its elimination. It is only by trying to
understand how racism has come to be embedded in the “culture, structure and workings” of
an institution that it may be really tackled. As the institutional racism is by its very nature
deeply rooted, strategies aimed at its eradication must delve deeply.90

2.1 Identifying Institutional Racism:
A focus on “racist outcomes” rather than intentions is nevertheless necessary because of the
character of institutional racism.91 Certain practices may intentionally seek to discriminate
against people from minority ethnic groups, while other policies or practices may “uninten-
tionally disadvantage” people from minority ethnic communities.92 People from minority ethnic
groups may be unintentionally discriminated against because they do not conform to the
narrow criteria which institutions were designed to meet. Additionally, policies may
particularly affect them because of precarious situations in which they tend to find
themselves. 

Where racism at the level of the state or its institutions is intentional, its covert nature may
result in people from minority ethnic groups not being entirely sure that they were being
discriminated against.93 As Ginsberg asserts in his analysis of the reasons behind the allocation
of inferior quality public housing to people from minority ethnic groups in the United
Kingdom: “Such attitudes are rarely expressed publicly, they are more likely to exert their
influence quietly and routinely”.94

The key to measuring institutional racism lies in the finding that a particular policy or practices

“The concept of
institutional racism
describes how minorities
suffer from
discrimination when
racism within society
becomes reflected in
organisations and
institutions. The discrim-
inations experienced by
minorities may be
unintentional but they
are often profound. They
emanate from the
inability or unwillingness
of organisations and
institutions to take into
account the diversity of
society in providing
services. They may be
linked with a denial of
the possibility of racism
within unwarranted
assumptions of social
homogeneity. They may
even be a product of
narrow definitions of
racism.”

Fanning, 
Racism and Social
Change in the Republic
of Ireland, Manchester
University Press (2002)
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has a disproportionately negative impact or the potential for such an impact on people from
minority ethnic groups.95 Quantitative analysis should also include data on people from
minority ethnic groups’ perception of events, as the definition of a racist incident established
during the Stephen Lawrence recognises: “any incident, which is perceived to be racist by the
victim, or any other person”.96 In addition to the assessment of the impact of the distinction on
people from minority ethnic groups, the reasonableness and objectivity of any distinction
drawn between people from the majority and minority ethnic communities, as outlined in this
report’s discussion of permissible distinctions and restrictions of human rights between
citizens and non-citizens, should also be measured.97

Data and legal analysis are equally important indicators of institutional racism. While data
which are disaggregated along ethnic lines has an important role to play in identifying racist
outcomes and how these racist outcomes occur,”98 the obviousness of the impact of policies
that are unintentionally discriminatory may vary,99 which necessitates the use of the
“reasonable and objective” criteria for the evaluation of policies and practices.100 The use of
these criteria may also result in the early identification of policies and practices, which have
potentially racist outcomes.

Good practice as regards the establishment of indicators of discrimination at the level of the
State and its institutions have been developed as part of the jurisprudence of the European
Court of Justice (ECJ). In the case of the Commission v. Belgium,101 dismissing the Belgian
S t a t e ’s call for statistical evidence to support the Commission’s claim of indirect
discrimination, the Court decided that whether a law was indirectly discriminatory did not
depend on the number of people affected by such a law, but on the potential of such a law to
have a disproportionate negative impact on people from a particular group.102 This ruling
constitutes a very positive example, as it addresses inequality in terms of the power
differential, which exists between different groups, rather than in terms of the numbers
affected, a means of addressing minority rights issues which fail to grasp the problematic.103

While the impact of institutional racism, whether intentional or unintentional, may have a
profound effect on the individual, its existence may be seen through its impact on entire
communities. The link between poverty and membership of a minority ethnic group has been
shown in various jurisdictions from South Africa, Brazil, the United States and the United
Kingdom.104 Various studies carried out in these jurisdictions have shown that a disproportion-
ate number of people from minority ethnic groups:

■ Leave school earlier
■ Die younger
■ Work in lower paid jobs
■ Live in substandard accommodation
■ Are in prison
■ Receive harsher sentences in criminal cases105

Unfortunately, the over-representation of people from minority ethnic groups in these
situations has served to reinforce racial stereotypes about inferiority and deviance.106 Instead
as serving as indicators of institutional racism, the over-representation of people from ethnic
minority groups in the above-mentioned categories has led to people from ethnic minorities
being stigmatised for the system’s failure as inferior or “deviant.”107

However, the Committee on the Elimination of Racial Discrimination has identified the social
exclusion of minority ethnic groups as a form of discrimination, namely segregation.108 For

“In every part of the
world, including
Ireland…women are
assigned to roles which
are subservient to those
of men. In challenging
violence against women,
the state needs to
balance respecting
diversity and difference,
and affirming the
universality and
indivisibility of rights ….
But the recent banning
of headscarves in French
schools was a step too
far, and cannot be
justified as a necessary
or proportionate
restriction of the right to
freedom of conscience
and religion.”

Amnesty International
(Irish section)
Justice & Accountability:
Stop Violence Against
Women (2004)
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example, in the Case of Koptova v. Slovakia, an individual complaint heard by
the Committee, it stated that the denial of access to places offered by public
authorities to people from minority ethnic groups, constituted a violation of
ICERD.109 At the same time that the Committee recognises that a State’s
policies may not be directly responsible for segregation,110 it has pointed out
that States have an obligation to eliminate segregation.111

In addition to emphasising the recurrent relationship between poverty and
discrimination,112 the Committee has frequently expressed concern about the
compliance of particular policies and practices with the Convention. It has
paid particular attention to the segregation of people from minority ethnic
groups as a result of housing and other patterns under Article 3.113 For
example, recently it has called into question Ireland’s treatment of asylum
seekers during the asylum determination process.114
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3 TACKLING RACISM AT INSTITUTIONAL
AND STATE LEVEL

In spite of the fact that there have been three UN Decades against racial discrimination, racism
remains a widespread problem, complicated by the fact that the victims of racial discrimination
are often blamed for the racist outcomes of State’s policies and practices. Furthermore,
institutional racism constitutes the most difficult form of racism to tackle, not least because
of its covert nature and the unwillingness on the part of States to investigate the existence of
hidden or unhidden barriers to equality.115

The first step to tackling racism at the level of the State and its institutions is to acknowledge
its existence.11 6 Reliance on euphemisms such as ‘interculturalism’ and ‘diversity’ and
consequently the elaboration of soft policy based on these principles are inadequate for
tackling such a “deeply entrenched” phenomenon.117 The Macpherson report has set out a
useful starting point: “There must be an unequivocal acceptance of institutional racism and its
nature before it can be addressed”.118

While no example exists of an institution or jurisdiction from which institutional racism has
been completely eradicated,119 examples of good practices exist. Where strategies aimed at
tackling racism at the level of the State and its institutions have been implemented, they have
not always resulted in success. For example, there is some discussion in the United Kingdom
at the moment that attempts to tackle racism within the police force may have actually
contributed to the development of ‘stealth racism’. In other words racism has managed to
survive in the police force by going further underground.120

This example is important as it clearly illustrates the resilience of racism. By highlighting the
difficulty of tackling racism at the level of the State and its institutions, it also exposes the
inadequacy of piecemeal policies and practices such as anti-racism training or recruitment as
a means of tackling anti-racism. 

Contrary to the current practice, where anti-racism and human rights are ‘added-on’ to the
State’s core policies and programmes, human rights and anti-racism must be central to State’s
policies and practices if racism at the level of the State and its institutions is to be tackled at
all. Here follows some examples of good practices which constitute important elements of any
strategy aimed at tackling racism at the level of the State and its institutions. The basis of these
good practices in international law and work carried out by experts both within and outside of
the United Nations framework is emphasised throughout this section.

3.1 A Cohesive Mainstream Strategy
As noted by McGill and Quintin, human rights and anti-racism must be incorporated into “the
entire ethos of an organisation”.122 The template for this is to be found in article 2 of ICERD.
which expressly prohibits State or State sponsored racism.123 The potential for racism within the
structures of a society or an organisation is expressly recognised in ICERD, As with all human
rights the prohibition against State and State-sponsored racism contained in ICERD obliges
State Parties to respect, protect and fulfil the right in question.124 This tripartite set of
obligations reflects the range of actions which the State must undertake in order to ensure the
effective enjoyment of the right to freedom from racial discrimination in minority ethnic
groups’ interaction with the State. 

The challenge of
institutional racism is
greater than that of a
few ‘bad apples’.
Remedies must go far
beyond recruitment,
discipline and training to
the entire ethos of the
organisation, the services
it offers and how these
are received by black and
minority ethnic groups,
including Travellers.121

McGill and Quintin 
A Wake-Up Call on
Race: Implications of the
Macpherson Report for
Institutional Racism in
Northern Ireland
Equality Commission for
Northern Ireland (2002)
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3.1.1 The duty to respect
Under article 2, State Parties, which includes “public authorities” and “public institutions” at
national or local level are directly prohibited from engaging in “any act or practice” which meet
the criteria of racial discrimination set down in article 1 of ICERD,125 against individuals, groups
or institutions.126 Additionally, State Parties must not “sponsor, defend or support” racial
discrimination by third parties, be they individuals, groups or organisations.127

3.1.2 The duty to protect
Article 2 obliges State Parties to review their existing policies, practices and structures, so as to
eliminate racism at the level of the State and its institutions.128 State Parties must also prohibit
and eradicate racial discrimination by third parties through legislative and other measures.129

3.1.3 The duty to fulfil
At the same time as actively encouraging anti-racist movements and organisations, States
must actively “discourage anything which tends to strengthen racial division” or in other words
lead to an increase in racism.130 In practical terms, this translates as an obligation to ensure that
the introduction of new legislation, policy or practice shall not lead to discrimination or an
increase in racism. 

3.1.4 Positive Measures
As mentioned in Part 1, Section 1.4, in order to ensure the effective
enjoyment of the right in question for all, article 2.2 advocates that State
Parties take affirmative action or positive measures in favour of
disadvantaged groups. As with all strategies aimed at tackling racism
adequate safeguards should be in place in order to ensure that it meets
its intended aims and does not add to the problem, instead of the
solution. In order to ensure that a policy of affirmative action does not
lead to discrimination, such a policy should only be implemented after
careful needs analysis. Furthermore, its effectiveness should be closely
monitored. Special measures in favour of targeted groups should be
reassessed and discontinued if necessary, in the case of the cessation of
de facto discrimination or the proven ineffectiveness of particular special
measures. 

Care should be taken in order to ensure that affirmative action policies do not result in
“tokenism”, that is ensuring equality of opportunity for a few individuals, while doing nothing
to address the relationship between the barriers to equality faced by disadvantaged groups.131

In addition to benefiting only people from privileged backgrounds within minority ethnic
communities,132 a policy of affirmative action, which is not implemented effectively, risks
undermining the achievements of people from minority ethnic communities. As Castellino has
remarked, people from minority ethnic groups may feel that “their own achievements are
belittled by the majority, who see them as beneficiaries of policy rather than being meritorious
of the benefit accrued to them”.133

Given the misconceptions and ambiguity surrounding the principle of affirmative action, the
execution of such an approach must be closely linked to human rights education.134

Furthermore, policies such as affirmative action cannot be a substitute for policies aimed at
combating social exclusion or other forms of racism, such as racist violence or hate speech as
“they provide no benefits for groups such as Chinese or Jewish minorities, which suffer [these
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other forms of] discrimination in many countries but are not, on average disadvantaged”.135

Policy interpretations of this legal obligation include equality mainstreaming,136 which in turn
includes equality-proofing and conducting an equality review. Equality mainstreaming implies
incorporating an anti-racism element into all of an organisation’s policies and practices. It
includes initiatives such as equality-proofing, which entails taking the potential impact of a
particular policy or practice on people from minority ethnic groups, as well as people from
other groups, who are vulnerable to discrimination into account.137 An equality review entails
examining the existing structures, policies and practices of an organisation so that hidden or
unhidden barriers to equality within the practice and structure of an organisation may be
eliminated and overcome.138

The CERD Committee’s examination of State Party reports carries out a similar auditing
function at international level.139 Following on from the submission of a report from a State
Party to the Convention and consultation with Non Governmental Organisations, who have
prepared ‘shadow’ reports’, there is an oral hearing, wherein the compliance of the State’s
legislation, policy and practice are examined. Based on all of this, the Committee issues
“Concluding Observations and Recommendations” advocating measures the State should take
in order to ensure the effective enjoyment of the rights set down in the Convention within its
jurisdiction. While the Committee tends to refer to the substantive rights contained in the
Convention, such as article 4 on ‘Hate speech’, the importance of article 2 should not be
underestimated, as it sets down the nature of State’s obligations under the Convention, in
much the same way as corresponding articles in the ICESCR and the ICCPR, which have
received a lot more attention.

The effectiveness of the above equality measures depends on the existence of safeguards
which ensure that State Parties’ obligations under international human rights law are given
their due weight in the drafting and implementation of policies and practices. A number of
challenges arise in the context of incorporating human rights and anti-racism into an
organisation’s overall approach. While an equality-based approach is useful particularly for
dealing with cases where grounds on which discrimination occurs intersect, care must be taken
to ensure than a hierarchy of grounds on which discrimination occurs does not develop.
Unsatisfactory measures include the fact that only gender mainstreaming constitutes a key
element of Ireland’s National Development Plan.140 The fact that a legal obligation to
‘reasonably accommodate’ difference only extends to the disability ground under Ireland’s
equality legislation is also problematic. 141

There must be safeguards for ensuring that equality mainstreaming is not limited to the
expression of good intentions, but sets down criteria which must be given their due weight in
the implementation of an organisation’s overall policy and practice. Examples of good practice
include allocating responsibility for human rights and anti-racism to members of senior
management, who would be accountable for the implementation and monitoring of these
aspects of policy and practice. 142

This example of good practice offers a good response to one of the challenges associated with
ensuring the effectiveness of a mainstreamed anti-racism and human rights strategy. While
adequate attention must be given to human rights and anti-racism within an organisation, it
must not be allowed to become a niche area rather than an intrinsic part of an organisation’s
overall policy and practice. Furthermore, the fact that anti-racism is to be mainstreamed within

“Racism has never been
just about the actions of
individuals. It finds
expression in the rules of
organisations, social
norms and legislation.”

Dr Bryan Fanning, 
“Institutional racism
and injustice”, 
Amnesty Magazine
(2005)
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an organisation’s overall approach does not remove the need for affirmative flexible
approaches which respond to the “special needs” of people from minority ethnic
communities.143

It has been found that the imposition of equality mainstreaming as a statutory duty, as has
occurred in Northern Ireland under section 75 of the Northern Ireland Act 1998, has led to a
marked improvement in the system, with equality mainstreaming being given a great deal
more attention.144 At the same time, it must be recognised that the imposition of equality
mainstreaming as a legal obligation is not a magic solution and problems still persist. For
example, legislation in Northern Ireland was still implemented in spite of the fact that it was
found during the drafting process to have a disproportionately negative impact on the
Traveller Community.145 While research needs to be carried out in order to establish why these
equality initiatives are not adhered to, it is probable that a lack of political will is responsible
for their shortcomings. However, difficulties that arise as a result of other work pressures and
what has been described as an “administrative burden” must also be acknowledged.146

3.2 Evidence-Based Policy-Making 
The collection and analysis of data that is disaggregated on the basis of ethnic origin, as well
as other grounds on which discrimination occurs, constitutes a key tool for combating racial
discrimination. This has been recognised at international level, and is evidenced by the
insistence of the UN Committee on the Elimination of Racial Discrimination on the inclusion
of information on “the demographic composition of the population” in State Parties’ reports
to the Committee.147 The availability of such data may allow for the identification of problems
which might otherwise pass unnoticed, particularly if data is collected and analysed without
having been adequately disaggregated.148 For example, in their study for Amnesty, Racism in
Ireland: The views of Black and Ethnic Minorities, Loyal and Mulcahy found that while “overall
levels of satisfaction” with the police force in Ireland were high, people from minority ethnic
groups expressed a low level of confidence in the police force.149

Governments are also obliged to ensure that the voices and viewpoints of minority ethnic
groups can be clearly heard. In areas where routine data collection does not yield the required
information, specific attitudinal research can serve to uncover useful information. A 1998
European Commission against Racism and Intolerance general policy recommendation
recommends member states’ governments to organise national surveys on the experience and
perception of racism and discrimination from the point of view of potential victims.150 Good
population statistics, it says, include information about variables such as place of birth, ethnic
origin, religious confession, mother tongue, citizenship, etc. If this sort of census data is not
available, alternative means of identifying and reaching the pertinent respondents should be
found. It notes that it should be borne in mind that some groups which might be particularly
at risk as regards racism and discrimination – for example, undocumented migrants - may be
very hard to reach. In addition to questions concerning socio-economic background and other
factual details, areas it suggests for addressing in surveys include: concrete situations, such as
contacts with various authorities (e.g. police, health care, social welfare, educational
institutions); perceived opportunities to participate on an equal basis in society, awareness of
specific measures put in place to improve the situation of minority groups, and extent to which
such opportunities have been realized; perceptions and attitudes, such as trust in institutions,
or attitudes towards immigration or minority policies. It points out that surveys mainly
generate data on subjective experiences of discrimination, but suggests that reports of
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subjectively experienced discrimination are valuable as an indicator, particularly if assessed
against the background of other kinds of information, such as unemployment statistics, police
records, complaints filed etc. 

Not only is the availability of disaggregated data essential to the identification of institutional
racism, but it allows for the formulation of evidence-based policy making, benchmarking and
monitoring the disproportionate negative impact of the State’s overall approach or particular
policies and practices on people from ethnic minority groups. In fact, the importance of data
collection is such that unwillingness to collect disaggregated data on the part of the State may
indicate an unwillingness to tackle racism at institutional or State level or even acknowledge
that such a problem exists. Of course, where data is collected and disaggregated on the basis
of ethnicity, safeguards must be in place in order to ensure that the data is used for the
purpose for which it was designed.152

3.3 A Working definition 
A widely-disseminated working definition of institutional racism is a pre-requisite to tackling
racism within institutions. The existence of such a definition or guidelines is not sufficient, but
must be accompanied by training in order to ensure that this definition and guidelines on its
interpretation are incorporated into standard practice.153 We propose the following as a
working definition of institutional racism vis-à-vis international human rights law: “Laws,
policies or practices of the State or institutions of the State, which have a disproportionate
negative impact, or, in the absence of data to assess their impact, potential disproportionate
negative impact, on persons from minority ethnic groups, or fail to provide equal benefit to
persons from minority ethnic groups, whether resulting from an act or omission, where the
State and its institutions are under an obligation arising from international human rights law.”

3.4 A Code of Practice
Codes of Practice for institutions, such as the Equality Authority’s ‘Code on Practice on Sexual
Harassment and Harassment at Work’, constitute an example of good practice as they clearly
set down the parameters of acceptable behaviour. Not only are they applicable to organisations
as both employers as service providers, but they are user-friendly as actions undertaken to
counter racism within institutions can easily be measured and evaluated using this model.
However, as with definitions and guidelines, the introduction of a code of practice must be
accompanied by training for staff and awareness-raising for the public. There must also be
adequate safeguards in place to ensure that it is relied upon as part of standard practice.154

3.5 Effective Sanctions and Remedies 
The importance of effective sanctions in ensuring the effective enjoyment of the right to
freedom from racial discrimination is recognised in ICERD. Article 6 underlines States’ duties
to provide effective “protection and remedies through the competent national tribunals and
other State institutions” for victims of racial discrimination. Virginia Dandan of the UN
Committee on Economic, Social and Cultural Rights (CESCR) has pointed out, while it is
“relatively rare” for a State not to have laws in place which provide remedies for victims of
racial discrimination, the problem lies in the effectiveness of these laws and remedies.156

The effectiveness of human rights of a national level depends a great deal on the knowledge

“The aim of the type of
survey outlined in this
recommendation is to
gain a picture of the
problems of racism and
intolerance from the
point of view of actual
and potential victims.
This innovative approach
involves conducting a
survey among members
of various groups
vulnerable to acts of
racism, xenophobia,
antisemitism, and
intolerance, with
questions aiming to elicit
information about their
experiences of racism
and discrimination and
how they perceive
various aspects of the
society in which they
live in this respect. The
data collected thus
concerns the perceptions
and experiences of
members of vulnerable
groups.”

ECRI general policy
recommendation No. 4
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of the State’s authorities of the State’s obligations under international law, as well as
individual’s knowledge of his or her human rights within a given jurisdiction. In recognition of
the fact that the people most vulnerable to the abuse of their human rights in society are also
those who have the most difficulty in accessing an effective remedy,157 the UN Human Rights
Committee (HRC), the monitoring body for the ICCPR has emphasised the importance of
making individuals aware of their rights, in order to comply with the correlative article of
article 6 of ICERD contained in the ICCPR. Furthermore, it emphasises the need for “all
administrative and judicial authorities” to be made aware of the State’s obligations under
international human rights law and recommends that this be assured through the inclusion of
human rights training in the overall training which State officials in this field receive.158

The CERD Committee has also addressed the need for an awareness of the effect which racial
discrimination has on victims of discrimination, which it believes is often underestimated,
particularly in relation to “the injured party's perception of his or her own worth and
reputation”.159 In recognition of the damage caused by racial discrimination, article 6 provides
for reparation for victims of racial discrimination. 

While sanctions for the perpetrator of the discrimination are important as regards deterrence
for the perpetrator and for their effect on societal attitudes to racial discrimination, this is not
necessarily enough to ensure just satisfaction for the victim of racial discrimination. Clarifying
the right to seek reparation contained in article 6 of the Convention, the Committee
recommends that States “should consider awarding financial compensation for damage,
material or moral, suffered by a victim whenever appropriate”.160 Nonetheless, effective
sanctions for perpetrators of racial discrimination are also necessary to comply with a State’s
duty to provide “effective protection” against racial discrimination under Article 6.
Accountability for racial discrimination makes an important contribution to protection against
this type of discrimination, as its criminalisation makes it unacceptable in the public
consciousness.161

In the same way that accountability for human rights abuses contributes to their protection,
a lack of effective legislation and the corresponding immunity, which this affords perpetrators
of abuses, increases the vulnerability of targeted racialised minorities to the abuse of their
human rights. In his report of the UN working group of intergovernmental experts on the
human rights of migrants, Bustamante points out that a lack of accountability for racial
discrimination may actually lead to a de facto decrease in the human rights protection of
minority ethnic communities as those who discriminate against them know that they will not
be held accountable. The State must have effective sanctions against hate crimes, including
hate speech and breaches of equality law in order to ensure respect for the law. At the same
time, in accordance with article 6 of ICERD, the victim’s right to adequate redress must be
given its due.163

Even where the authorities are aware of the State’s obligations under international law,
individuals from vulnerable groups may encounter structural or attitudinal barriers when they
seek redress in cases racial discrimination. For example, the Committee on the Elimination of
Racial Discrimination has observed that women may have to surmount additional obstacles to
men in order to obtain a remedy in cases of racial discrimination, as a result of gender-bias in
the judicial system or “discrimination against women in the private spheres of life”.164

As with the other examples of good practice discussed in this section, additional safeguards

“Institutional racism
happens when the
practices, policies and
attitudes of institutions
result in the systematic
exclusion of some
minority ethnic groups,
again either consciously
or unconsciously. It is a
difficult type of racism
to recognise and it can
manifest itself in many
areas of life including
employment, education,
accommodation and
other opportunities to
which the general public
usually have access.
Racism is often an
institutional issue.”

Guidelines on Anti-
Racism and Intercultural
Training
NCCRI (2001)
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such as human rights and anti-racism training must accompany such laws in order to ensure
that they are implemented in accordance with the spirit with which they were drafted. At
institutional level, racism within the workplace should not go unpunished. This approach
should also include intolerance of discriminatory behaviour on the part of or towards clients.165

For example, while judges in the United Kingdom can theoretically hand out harsher sentences
in cases where racism is deemed to be an aggravating factor, they rarely do so in practice, and,
in fact, the introduction of the concept of ‘racially aggravated crime’ has actually had a dis-
proportionate negative impact on people from ethnic minorities. Indeed people from minority
ethnic communities, rather than the majority community, are at the receiving end of these
harsher sentences.166

Furthermore, the legal system’s traditional emphasis on the individual makes it difficult to
achieve redress in cases where entire communities are discriminated against directly or
indirectly as a result of hidden or unhidden barriers which prevent them from being treated
equally to people from minority ethnic groups. In order to constitute effective remedies,
judicial and other forms of redress must take into account the obstacles faced by victims of
racial discrimination in accessing these redress mechanisms. In addition to taking these
difficulties into account in the design and practice of these redress mechanisms, the legal
framework in which these institutions operate should reflect the reality of the form and
situation which discrimination takes in order to offer appropriate redress to victims of
discrimination.

3.6 Human Rights Training 
At the same time that effective remedies and sanctions constitute an essential component of
any anti-racism framework, they do not provide sufficient protection against racism in
themselves and need to be supported by measures which promote tolerance and respect for
human rights, such as human rights education. The importance of the promotion of human
rights, particularly anti-racism training, as a means of ensuring effective protection against
racial discrimination, is recognised in article 7 of ICERD, which explicitly obliges States to:
“adopt immediate and effective measures particularly in the fields of teaching, education,
culture and information, with a view to combating prejudices which lead to racial
discrimination and to promoting understanding, tolerance and friendship among nations and
racial or ethnical groups”.167

In spite of the inclusion of an entire article in ICERD devoted to human rights education, its
importance is often underestimated. However, its significance has been stressed by the CERD
Committee in its General Recommendation number V, which underlines State Parties
obligations to report on the measures it has undertaken in relation to its obligations under
Article 7. The need for concrete and “effective measures” is clear from both the language of
Article 7 and the dissatisfaction expressed by the Committee at the inclusion of “general and
perfunctory” information on activities in relation to Article 7 by State Parties in their reports
to the Committee.168

Moreover, the importance of human rights education within the ICERD Convention becomes
evident when the title of the Convention, which is aimed at the elimination of all forms of
racial discrimination, is considered. Article 7 provides a legal basis for tackling the root causes
of racial discrimination through education.169 It is a key article, which guarantees the
effectiveness of other human rights in the Convention.170 The importance of human rights

“[T]he World Conference
against Racism … [u]rges
States … to ensure the
right to equal treatment
before the tribunals and
all other organs
administering justice.
In this regard, the World
Conference underlines
the importance of
fostering awareness and
providing training to the
various agents in the
criminal justice system
to ensure fair and
impartial application of
the law.  In this respect,
it recommends that anti-
discrimination
monitoring services be
established ….”

Durban Declaration and
Programme of Action,
2001
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education is such that it is often referred to in relation to other human rights, such as the right
to equality before the law,171 the prevention of torture,172 the right to education and to health.174

Furthermore, there is an increasing awareness of its potential role in ensuring effective human
rights protection,175 with emphasis being placed on both making officials aware of State
Parties’ legal obligations under international law176 and deconstructing racist attitudes, which
legitimise racism, whether it manifests itself in an overt or covert manner.177

As has been recognised at an international level178 and is evident from the relationship between
the effectiveness of legislation and human rights education explored in human rights and anti-
racism training is a pre-requisite for the functioning of initiatives aimed at addressing racism
at the level of the State and its institutions. However, as with all of the above-discussed
initiatives certain safeguards need to be in place in order to ensure the effectiveness of such training. 

In addition to comprising part of a well-organised overall human rights and anti-racism
programme, it should be firmly rooted in international human rights law and its underlying
principles. As Lentin points out in her discussion of anti-racism in Britain, badly organised anti-
racism training, which was rooted in “pseudo-psychological” methods had a negative impact
on anti-racism.179

Examples of good practice include the participation of people affected by racism in anti-racism
training, such as the training of health-board officials in Ireland by members of the Traveller
Community.180 Further safeguards to ensuring the effectiveness of human rights and anti-
racism training include making it compulsory or linking participation in such training to pay
scales and advancement within an organisation.181 Additionally, the effectiveness of such
training should not be assumed but follow-up and evaluation of the outcomes of such training
should occur, as with all other human rights and anti-racism initiatives.

3.7 Targeted Recruitment
Targeted recruitment of people from ethnic minority groups can have a significant impact on
racism at the level of the State and its institutions through the provision of positive role
models from minority ethnic communities within the system. In addition to redressing the
obstacles faced by people from minority ethnic communities, it is argued the benefits of
affirmative action are not confined to the individuals, who benefit from it directly, but also
extend to minority ethnic communities and society in general. It is contended that the
representation of people from minority ethnic communities not only results in the delivery of
an improved service to people from minority ethnic groups through “better understanding and
knowledge of the problems affecting disadvantaged groups”, but is necessary for society as a
society as a whole, as decision-making and policy implementation should reflect the needs and
values of the entire society and not just the dominant ethnic group.182

However, like affirmative action the concept of targeted recruitment is often misunderstood.
Contrary to hiring people on the basis of their ethnicity or skin colour, targeted recruitment
may entail removing “hidden” or “unhidden” barriers to joining a particular organisation. For
example, in the context of the Gardaí’s current recruitment drive, as has been acknowledged
by the Minister for Justice, the Irish language requirement constitutes an obvious barrier to
eligibility for the Gardaí for many people from minority ethnic groups.183 However, “hidden”
barriers may also exist, which must be addressed in advance of any targeted recruitment drive.
“Hidden barriers” may include the fact that a particular organisation would not be considered

‘You have to remember
that in the institutions
there are people and in
the people there are
attitudes and these
attitudes are the
processes of years and
years of this’

Participant in Vision 21
consultation
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an attractive or welcoming place to work for people from minority ethnic groups. 

The recruitment process itself may constitute an additional barrier for people from minority
ethnic groups. This may result from a number of factors, for instance the design of entry tests
may be best suited to the dominant ethnic group’s style of learning.184 Prejudicial attitudes on
the part of interviewers, including attitudes of which they may be unaware, may also
constitute a hidden barrier. The experience of discrimination as a result of structural barriers
or unchallenged racist attitudes during the educational system may also be responsible for
people from minority ethnic communities not possessing qualifications which would make
them eligible for many posts. In addition to showing the need to combine special measures
such as targeted training programmes for people from minority groups,185 this example shows
the cumulative effect of barriers within the system on an individual’s effective enjoyment of
their human rights. 

3.8 Evaluation
Human Rights law favours indicators as the best means of measuring progress. The UN
Millennium Development Goals constitute a well-known example of the United Nations’
determination to hold States accountable to the promises they have made with regard to
human rights.186 Without indicators, the State cannot claim any improvement in the rights of
people or be held responsible for any losses or diminution of those rights. If the private sector
can record indicators of its progress in certain areas of its operations, can the State not be
expected to be able to do the same?187
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1. BAC K G R O U N D

Having examined the factors which contribute to the existence of racism at an the level of the
state and its institutions from a general perspective, this report will now turn to an analysis of
the Irish context with the aim of identifying certain factors which may foster racism at the
level of the State and its institutions in Ireland. 

1.1 Irish National Identity
The post-colonial development of Ireland as a State and the development of a fixed national
identity which was firmly grounded in a strong association between Catholicism and Irishness,
leaves the State particularly open to racism at the level of the State and its institutions.188 The
definition of Irish identity as inherently good in opposition to English identity, which became
the carrier of corresponding negative non-Irish traits has the effect that is steeped in an
inherently racist dichotomy. Moreover, the State inherited the structures of the imperial centre,
allowing the same structures which sanctified colonialism to become firmly embedding in the
new State.189 Additionally, well-meaning but patronising development aid campaigns have
contributed to the deep-seated attitudes of racial superiority in the psyche of the majority
ethnic group.190

1.2 The History of Racism in Ireland
Contrary to the myth that racism developed in Ireland in the early 90s in response to an
increase in the number of asylum seekers and migrants coming to the State, Ireland’s history
offers many examples of racism, including racism at the level of the State and its institutions.191

The deep-rootedness of racism in Ireland is clear from the fact that the Irish Free State got its
name from the Orange Free State in South Africa, the racist element of such a tribute being
substantiated by the fact that many leaders of the Irish freedom movement called upon the
British to grant the Irish people freedom on the basis of their whiteness.192 Anti-Travellerism
has been a long-standing feature of the Irish State. The occurrence of pogroms in Limerick193

and the implementation of overtly anti-Semitic immigration policies around the time of the
Second World War are just two examples of manifestations of anti-Semitism in Ireland when
a new Republic.194 Ireland’s historic lack of commitment towards refugee issues may be seen in
its historic tendency towards resettling refugees in other jurisdictions, such as Canada.195 The
State’s response to refugees in recent years has also been problematic - aside from the state’s
initial foot-dragging in establishing a refugee protection system, and its current general policy
of deterring asylum seekers from arriving on Irish territory, it is generally accepted that the
responsibility for integration of refugees in Ireland has fallen for the most part to the voluntary
sector.196 Its refusal to sign the UN Migrant Workers’ Convention indicates a lack of
commitment to address comprehensively the discrimination experienced by migrant workers
in Ireland.

“The NGO Alliance is of
the view that the
Government’s First
Report to the Committee
was produced without
sufficient consultation,
and that little attempt
was made by the
Government to
disseminate information
on the Convention. It is
further concerned that it
was drawn up on the
basis of an incomplete
picture of Black and
minority ethnic groups
in Ireland, and the
racism they suffer.”

NGO Alliance Shadow
Report 
In Response to the Irish
Government’s First
National Report to CERD
(2004)
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1.3 The History of Minority Ethnic Groups in Ireland
In spite of the lack of space in post-colonial Ireland’s national identity for non-Catholic or non-
White identities, Ireland’s population has always included people from minority ethnic groups,
including religious minorities such as Jews and Protestants.197 People from Ireland’s largest
minority ethnic group, the Traveller Community, have long been discriminated against. In the
past forty years or so Travellers have gone from having a distinct culture and way of life while
still enjoying the same level of health to the majority ethnic group to seeing their life
expectancy decrease dramatically and their way of life criminalized.198

1.4 Travellers as a Minority Ethnic Group
Racism against the Traveller community at State level is clearly evident from the Government’s
refusal to recognise Travellers’ distinct ethnicity,199 especially in view of the fact that the UN
CERD Committee has called upon the State to reconsider its position.200 When asked which
policies or laws have had an impact on the Traveller community, Traveller participants in the
Vision 21 consultation focused on the Government’s decision not to recognise Travellers as a
distinct minority ethnic group. They reported a growing concern in their community that this
formal non-recognition of minority ethnic status will have adverse effects on Travellers in the
future. 

Nomadism as a way of life, the family system within the Traveller Community, the importance
of horses and the existence of the Traveller language, Gammon or Cant, constitute just some
of the criteria which support the designation of the Traveller Community as an ethnic group.201

Amnesty International is clear that the Traveller community meets internationally accepted
definitions of a minority ethnic group protected under the UN CERD Convention. Travellers are
expressly mentioned in the Declaration and Programme of Action agreed by the international
community, including the Irish Government, at the 2001 WCAR.

The recognition of Irish Travellers as a distinct ethnic group in United Kingdom jurisprudence
and equality legislation,202 in addition to the longstanding association between the Traveller
Community, the Roma and the Sinti, whose ethnicity is not disputed at international level,
further support this categorisation.203 Moreover, the perception of Travellers as an ethnic group
by representatives of the Traveller Community such as Pavee Point and the Irish Traveller
Movement, meets the subjective requirement of self-identification in General
Recommendation 8 of the CERD Committee.205

In spite of these arguments, the State is satisfied that while Travellers possess their own
“culture”, they are not ethnically different from the rest of the population, as they are not of
a different ‘race’,206 an attitude which is telling in terms of the misunderstanding of the concept
of ethnicity at State level, as well as the continuing influence of theories on the biological
difference of ‘races’.207 By arriving at this conclusion without any visible scientific basis, or any
scientific justification, the state is merely dressing up its prejudice as fact. While the State
claims that the recognition of Travellers as an ethnic group would have no repercussions on
State policy and practice, it could have ramifications, not only in terms of the increased respect
which it would show to the Traveller Community and its implications for policy and practice
across the board, but also at State level, where the State would be obliged to reflect this ethnic
diversity in its public representative system. Examples of good practice from other jurisdictions
include the election of Roma representatives to parliament in Hungary.208 It is important to
note that the Committee on the Elimination of Racial Discrimination has recommended that

“The Committee is of the
view that the recognition
of Travellers as an
ethnic group has
important implications
under the Convention. …
the Committee
encourages the State
party to work more
concretely towards
recognizing the Traveller
community as an ethnic
group.”

CERD Committee’s
concluding observations
on Ireland’s first and
second reports (2005)
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the State take affirmative action programmes to improve the political representation of
Travellers, particularly at the level of Dáil Eireann and Seanad Eireann.209

1.5 Participation of minority ethnic groups
None of the Vision 21 consultation participants had been consulted by a government official
or member of a nongovernmental organisation for their views on any government policy, law
or initiative. However, two participants were approached by local councillors around the time
of the local elections. According to a 2000 report commissioned by the Equality Authority:

In order to ensure that equality data systems are established that meet the needs of
the Equality Authority, reflect the concerns of affected social groups and contribute to
the process of achieving greater equality in Irish society, a process of consultation is
essential. Where structures and systems are being established for the collection,
coordination and monitoring of equality data, effective consultation with and
representation of affected groups and sectors need to systematically take place.210

The majority of participants were keen to express their views in official consultation processes.
Indeed, some of the participants had travelled for over an hour to attend the focus group
meetings. However, some were hesitant when asked if they would participate further in the
study in the future. Many felt that it may be drawing too much attention to make their voice
heard about aspects of government policies. While this appears to contradict the willingness
expressed to contribute it is apparent that participants do have barriers to overcome, such as
fear of speaking out (especially among migrant participants) and language difficulties, in doing
so. 

Consultation with individuals can yield positive impressions of state institutions in addition to
negative. For instance, when asked if they were comfortable when dealing with public bodies,
many participants responded positively. While quite a number of migrant participants had
some difficulties with at least one public body, even those participants were anxious to
highlight the encouraging and helpful nature of some of their interactions.

Often, government consultation processes are directed at a limited audience, thus yielding
limited information on needs and experiences. For instance, the 1997 Task Force Report on
Violence Against Women, otherwise quite comprehensive, and the result of extensive
consultation with stakeholder groups, includes no mention of the particular needs and
experiences of minority ethnic women other than Travellers, and migrant, asylum seeking and
refugee women in particular.211 Also, consultation processes are often announced through
mainstream channels such as the larger national papers or government websites. Consultation
is often by way of requesting written submissions, assuming a degree of literacy and/or
proficiency in the English language not held by all. Where consultation invitations are issued
through direct communications to organisations, this assumes that organisations to represent
the views of all exist, and have the capacity and resources to engage in making submissions
and attending consultation fora. For example, the Equality Authority is proactive in arranging
regular consultation meetings with the community and voluntary sector, but some minority-
led organisations do not have the personnel and resources to attend such meetings. What
emerges from consultation can be of limited utility if not then disseminated in appropriate
formats. For instance, the National Action Plan Against Racism, the result of years of
consultation, was published only in the English language. If minority ethnic groups are to be
true partners in developing, implementing and reviewing government policy, they need to be

“The Government should
set up a mechanism for
regular consultation with
members of Black and
minority ethnic groups,
and with the NGO
sector.”

NGO Alliance Shadow
Report 
In Response to the Irish
Government’s First
National Report to CERD
(2004)
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engaged with in a meaningful manner; and should be involved in the deign and delivery not
just of anti-racism and other measures specific to minority ethnic groups, but wider
government policy. Furthermore, where the capacity of representative groups is limited or non-
existent, government should build their capacity to be in a position to engage with its
consultation efforts. Government should also ensure that minority ethnic groups are
represented in decision-making and implementation bodies. In addition, it should take positive
measures to recruit and retain members of minority ethnic communities within all its
institutions.

■ Recommendation: Government should mainstream consultation with minority
ethnic groups across all government policy areas, and make sufficient efforts to
identify, include and support all minority ethnic groups for this purpose. It should
also ensure that minority ethnic groups are represented in decision-making and
implementation bodies.

1.6 Minority-led NGOs
There is a growing recognition in Ireland that minority-led organisations must be fostered and
supported so that they can represent their own interests in government processes, and engage
in political dialogue on their own account. The different experiences and barriers confronted
by diverse groups, e.g. the experiences and barriers encountered by indigenous minorities -
Travellers, Black Irish, Irish Jews, Irish Muslims, etc – are necessarily quite different from those
of “new”/immigrant minority communities, since the latter may be faced with the additional
obstacles of language, lack of familiarity with norms, rules, protocols of Irish societal and
government processes, in addition to language difficulties. Representatives of immigrant or
“new” minority-led NGOs interviewed for the purpose of a recent report by the Migration &
Citizenship Research Initiative, UCD, felt that, while insecure funding was a concern,
government funding can compromise autonomy and strength of civil society organisations as
a whole, and immigrant or “new” minority-led NGOs in particular.212 Government should seek
innovative ways of supporting, and resourcing minority-led organizations rather than directly
through its departments and agencies with whom these organizations must also deal on an
equal footing, and sometimes in an adversarial fashion, in their role as participants in
government consultation processes and as political advocates. If, as recommended, a separate
government department were established with responsibility for the equality mandate
currently held by the Department of Justice, Equality and Law Reform (see section.. below),
funding secured through that department might not pose such a dilemma.

■ Recommendation: Government should support and seek innovative ways of
resourcing minority-led organizations

1.7 Views of Vision 21 consultation participants
While the views of participants in the Vision 21 consultation are spread throughout this report,
their general overarching comments are contained in this section.

1.7.1 Traveller participants in Vision 21 consultation
Discussions around experiences of various services and supports by participants in the Traveller
focus group focussed initially on their dealings with the Gardaí, where it was felt that in
incidents involving a settled person and a Traveller, the Gardaí seem to operate under the
presumption that the Traveller is at fault. Traveller participants felt that, rather that addressing 

“Robust and accountable
structures of
representation and
engagement - across both
general policy as well as
specialized initiatives
such as citizenship and
social capital, race
equality, integration and
immigration - constitute
the bedrock of the
achievement and
maintenance of
immigrant/minority
ethnic community
participation in civil
society.”

Diversity, Civil Society
and Social Change in
Ireland: 
A North-South
Comparison of the Role
of Immigrant/’New’
Minority Ethnic-Led
Organisations. 
Dublin: Migration &
Citizenship Research
Initiative, UCD (2005).
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any specific need, efforts should be undertaken to improve the image and relationship that
exists between Travellers and public bodies. Compulsory anti-racism training was a popular
suggestion and one, they said, the Traveller community across the country would approve of.
It was further suggested that, as part of this training, public bodies could attempt to provide
services that are compatible with the Traveller way of life, such as access to GPs in other areas.
It was believed that the production of manuals on how to run Traveller-friendly services would
also help to educate the staff providing the services and supports. 

The Traveller group suggest that government, in pursuing long-term anti-racism strategies in
service provision, should move away from the idea that Travellers should be isolated. It was felt
by many that, in schools and in the healthcare sector, Travellers are segregated from the rest
of society, not for their own good, but in order to isolate them. Accommodation was raised as
a key issue, as many were currently looking for accommodation across the country.
Regrettably, it was felt that local authorities seem to either ignore the problem or attempt to
provide ‘standard accommodation’, which participants thought culturally inappropriate in
many cases. One participant maintained that when a Traveller family is going to move into an
area, a letter is often distributed to residents stating that Travellers are to become residents by
local authorities or residents committees. The consequence can be strong opposition by
residents to the Traveller family, so that the family feels isolated from the community when
they move in. Many in the Traveller group had extensive contact with the social welfare
services, education and healthcare providers. Some of these services make participants feel
uncomfortable, as they require much form-filling when registering. Many Travellers have
literacy difficulties and can feel intimidated by formal situations. Difficulties are also caused
when members of the community are travelling from one place to another and the system
assumes that patients are settled and literate.

All but one Traveller participant at the time of the focus group was living in group housing (a

“We hope that working
in meaningful
partnership with
organisations on the
ground will be a key
Government strategy,
and in this regard, the
importance of resourcing
Minority Ethnic-Led
Organisations and Anti-
Racism work in the NGO
Sector cannot be
ignored.”

NGO Alliance welcomes
agenda for action on
racism provided by
the UN 
NGO Alliance press
release on publication of
Concluding Observations
of the CERD Committee
on Ireland
14 March 2004
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The role of civil society
NGOs in Ireland have played a key role in identifying and challenging overt or latent racism
by the state and its institutions, and placing this on the political agenda. The NGO Alliance
Shadow Report submitted to the CERD Committee to inform its review of Ireland’s
compliance with ICERD in 2005 was contributed to by over 30 NGOs, and signed up to by
44. It ensured that the Committee was made aware of the reality of racism on the ground
and gaps in statutory responses, and the Committee’s Concluding Observations and
Recommendations on Ireland’s compliance with ICERD reflected many of the recommen-
dations laid out in the Shadow Report. The Alliance was represented at the Committee’s
hearing of the Government’s Report in Geneva in 2005. At Geneva, CERD members
described the NGO Alliance as a good model for NGOs’ engagement with government and
UN bodies, and welcomed its contribution. The Alliance continues to raise political and
public awareness of ICERD and the CERD Committee’s findings and recommendations.

It is worth noting that supporting the role of NGOs is a government obligation. Article 1(e)
of ICERD provides: “Each State Party undertakes to encourage, where appropriate,
integrationist multiracial organizations and movements.…” The CERD Committee “noting
the existence, in the area of the application of the Convention, of a diversified NGO
community in Ireland”, recommended that the Irish Government “support the NGO
community”.



small development or scheme of houses constructed specifically for Travellers) or on an official
halting site. Generally a group of families would be identified prior to construction. The group
could be related families or alternatively a group of families that had been living proximate to
each other previously. The condition of the accommodation was stated as “appalling” and
complaints to the housing authority, it was expressed, have no impact, one participant
remarked: “They think that if you’re a Traveller, you’ll settle for anything”. This particular
participant had suffered from problems with her plumbing, roof, drainage and windows in the
first nine months of living in her house and stated that it took the threat of a solicitor’s letter
to make the housing authorities respond to the problems. Also discussed was the fact that the
City Council has not provided new halting sites in many years and bays in every site that are
supposed to host one family are hosting two or three. When accommodation cannot be found
in halting sites or group housing, Travellers are often placed in standard accommodation that
isolates them from other Travellers. The group stated that the council does not provide support
for these individuals’ issues or problems are ignored. 

1.7.2 Integration and acceptance
For many participants, including Travellers, a great deal of importance was placed on feeling
accepted in Irish society. There was a strong perception of difference for many participants as

they felt it was made very clear by some Irish people that they
would never be truly part of society. When groups were asked if
they felt part of Irish society, for many migrant participants, this
was dependent on whether or not they had the right to work.
For those not permitted to work, this was perceived as a distinct
barrier to their integration. Some migrant participants who had
lived in Ireland for a number of years, felt that they were part
of their community, particularly where they lived. Migrant
participants believed that integration meant intermingling with
people in a very ordinary way and being included in everyday
activities such as sports and training and education. While
many felt that this was a key aspect to belonging, there was a
strong sense of needing to belong to their own community too,
and hold on to cultural traditions. 

When the Traveller focus group was asked for their views on the level to which they felt
Travellers are integrated into society, all participants felt they are not. One participant said: “No
matter how nice they (settled people) are to your face, at the end of the day, you’re just a
knacker to them… you’re only a Traveller to them… and that’s all you are to them, just a
Traveller.” Participants felt that their ‘Irishness’ and their Traveller identity are not mutually
exclusive and both are a part of who they are. Participants stated that it is difficult to integrate
into Irish society given the level of animosity directed towards them by members of the public,
and that government activities seem to be directed towards excluding, rather than including
them. A frequently stated example of the latter was the government’s decision to deny
Travellers’ minority ethnic status. One participant pointed out the contradiction between public
perceptions of Travellers as different, and their official nonrecognition as a distinct ethnic
group: “People in Irish society class you as a Traveller, and everywhere you go people see you
are seen as a Traveller, but the government won’t recognise you as a Traveller (i.e. a minority
ethnic group).” When accessing public services, members of the Traveller community became
keenly aware of their identity. One participant remarked: “If you walk into another Travellers
trailer or another Travellers house, you don’t think (about the fact that) you’re a Traveller… but

“We’ve been on the edge
of society for over a
thousand years. When
will they learn to
accept us?”

Traveller participant in
Vision 21 consultation
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if you go into a pub… a health clinic…a hospital… anywhere… you think, ‘will they treat me
different because I’m a Traveller.”

1.7.3 Root causes of indirect and unintentional institutional
racism

The general feeling from Traveller participants was that public bodies are founded on
policies and plans that are an in opposition to the Traveller way of life by ignoring their
nomadic culture. These policies attempt to isolate, not include, Travellers in society.
Moreover, it was expressed that staff employed in many agencies do not have anti-
racism training and can act in an inappropriate manner without realising. The group
believed that levels of awareness among settled people of the Traveller culture were
low, not just for Travellers but for ethnic minorities in general. Though awareness of
how policies and laws specifically work against the Traveller community was low, the
consensus was that almost all aspects of Irish public life are geared only towards
settled people. 

It emerged from interviews that there is a very narrow sense among the general
population of what it is to be Irish. Irishness and nationality is something that is
supported and validated by the state in terms of institutional policies and investment.
There has been little or no investment in nurturing the Traveller identity rather the view
is that policies have worked towards assimilation of Travellers into mainstream Irish
society. In a number of focus group discussions, including the Traveller group, the point
was made that minority ethnic communities are not represented in government
department or agencies. As decision makers, policy makers and those implementing the
policies at the front line are predominantly Irish citizens from the settled community
then the system will be designed and run primarily according to a value system and
culture that does not reflect that of minority ethnic communities. As a result, members
of minority ethnic communities do not get maximum benefit from services.
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2 HUMAN RIGHTS AND ANTI-DISCRIMINA T I O N
UNDER IRISH LAW

2.1.1 The Constitution
Safeguards against discrimination are found in “fundamental rights” contained in Bunreacht
na hEireann, the 1937 Irish Constitution. In addition to specific provisions in Articles 40 to 44
such as those which guarantee the rights of the family,213 the Irish Constitution contains
unspecified ‘unenumerated’ personal rights.214 The right to “equality before the law” is
recognised by Article 40.1, under which the courts can strike down legislation and
administrative decisions that conflict with this principle. However, the Supreme Court has
adopted a “cautious and formalist approach in interpreting and applying”215 Article 40.1.
Notwithstanding that citizens are named explicitly as beneficiaries of these rights under the
Constitution, there is a consensus among legal scholars in Ireland that the rights enshrined in
the Irish Constitution are generally applicable to everyone within the State’s jurisdiction.216 The
state’s official position has confirmed this interpretation of Article 40.1 - in its submission to
the UN Special Rapporteur on the rights of non-citizens, the government maintains that
equality before the law is not confined to citizens.217

However, non-citizens’ equal rights are not guaranteed in practice, as is evident from case law
in this area.218 In spite of positive findings regarding non-citizens in cases concerning “the
administration of justice”,219 the case of the State (Nichalou) v. An Bord Uchtála,220 which
remains “the most comprehensive analysis” of non-citizens’ rights in Ireland casts a doubt over
the ability of non-citizens to effectively invoke the fundamental rights in the Constitution in a
court of law.221 In that case, which concerned the rights of a father to a child born outside
marriage to be informed in the case of adoption, the Court determined that non-citizens could
not invoke article 40.1 on equality before the law in the same way as citizens.222 This ambiguity
surrounding non-citizens rights under Irish law may present a situation where judges permit
their personal prejudices to interfere with their impartiality in their dealings with people from
minority ethnic groups. A number of high-profile racist remarks made by judges against non-
citizens in Ireland in recent years highlight the need for the clarification of non-citizens’ rights
under Irish law in order to ensure their effective enjoyment of human rights.223

Ireland has not incorporated the International Covenant on Economic, Social and Cultural
Rights into domestic law. The limited number of socio-economic rights in the Constitution are
included in the Constitution as Directive Principles,2 2 4 rather than in the section on
fundamental rights. This raises questions as to whether they represent human rights or Irish
citizens’ rights. While the Directive Principles contain a reference to citizenship,225 the fact that
they are explicitly non-justiciable, constitutes the real impediment to their effectiveness.226

Nonetheless, the Directive Principles are helpful with regard to determining non-citizens
rights, as they were included in the Constitution with the aim of acting as a “constant
reminder” to the government of the type of society which the drafters of the Constitution
hoped to create: “a social order informed by justice and charity”.227

2.1.2 The Citizenship Referendum
The lack of clarity surrounding the entitlements of non-citizens is of further concern given
Ireland’s recent Constitutional referendum that removed the Constitutional entitlement to
citizenship to anyone born on the island of Ireland, which contrary to misinformation
circulated at the time of the referendum did not arise as a result of an anomaly in the Belfast

“I feel very different,
especially at the parent /
teacher meetings”

“I don’t feel part of Irish
society yet. Not until I
am working”

“Irish people should be
ready to accept you if
they know you are ready
to work and pay tax”

“Integration is years
away. It will only
happen when my son
marries your daughter”
[referring to focus group
facilitator] 

“Irish people are not
used to foreigners” 

Migrant participants in
Vision 21 consultation
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Agreement, but had been guaranteed in Ireland since the entry into force of the 1956
Citizenship and Nationality Act.228

Additional concerns with regard to racism at the level of the State arise as a result of the lack
of debate surrounding the referendum, in addition to the lack of attention paid by the State to
the views of the Irish Human Rights Commission, which expressed concern at the time of the
referendum that the Constitutional amendment would result in a certain form of racism being
institutionalised.229 The main economic reason for supporting the citizenship referendum was
the alleged strain on resources caused by non-citizens or “citizenship tourists”, as the Minister
for Justice described those giving birth in Ireland. The Masters of Dublin’s maternity hospitals
distanced themselves from claims made by the Minister and attributed to them in advance of
the referendum that the health service was being placed under strain as a result of non-Irish
women coming to Ireland to give birth in order to remain in the State, but these claims
persisted in the public imagination, particularly due to the lack of data available to dispute this
claim.230 Data refuting the Minister’s claim was only released on the day after the referendum,
a seven-week delay from the time that Deputy Pat Rabitte requested this information.231 In
spite of the lack of indicators or substantial data made available to support the Minister’s
claims about ‘citizenship tourists’, the Department of Justice, Equality and Law Reform (DJELR)
is satisfied that there was adequate debate surrounding the citizenship referendum and does
not accept that there was any link with the rise in racist incidents recorded by the NCCRI232

around the time of the citizenship referendum.233

2.2 Anti-discrimination Legislation 
The Employment Equality Act, 1998 and The
Equal Status Act, 2000, both of which have
been amended by the Equality Act, 2004,
comprise the main elements of the State’s
legislative anti-racism framework. The
Employment Equality Act, 1998 deals with
discrimination within employment, including
access to employment, working conditions,
dismissal, equal pay, harassment and sexual
harassment, and promotion. The Equal Status
Act, 2000 prohibits discrimination in the
provision of goods, services, and
accommodation, and in relation to
educational establishments and clubs. Both
Acts deal with, and prohibit, discrimination
related to any of nine grounds: gender,
marital status, family status, age, race,
religion, disability, sexual orientation,
membership of the Traveller community.

In 2004, the Equality Act, 2004 amended both pieces of equality legislation, ostensibly to
implement three EU Directives and make “further and better provision in relation to equality
of treatment in the workplace and elsewhere”. In 2003, the Equality Authority had submitted
51 recommendations to Government on how three EU Directives should be transposed into the
two Acts, and how existing anti-discrimination protection could be enhanced.2 3 4 I t
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recommended that it should be given a statutory role to establish, maintain and enforce
standards in relation to equality action plans. Disappointingly the Government chose to ignore
many of its recommendations, thus failing to seize the opportunity afforded by this Act to
combat discrimination effectively. The Act has actually led to a decrease in legal protection in
some cases, through the State’s incorporation of lower standards of protection where
contained in the EU Race Directive, into Irish law.235

Positive action, rather than simply a prohibition on discrimination, is vital if underlying reasons
for inequality are to be addressed. The EU Directives in question provide a strong imperative
for positive and proactive measures designed to achieve equality in practice rather than in
t h e o r y, and higher remedies to discourage employers and services providers from
discriminating against vulnerable people – but this path was not followed in the 2004 Act.
Positive action is permitted under the 2004 Act, but not required. There is clear evidence from
Northern Ireland that the imposition of a statutory duty on public authorities (and the private
sector) to take positive steps to combat discrimination, and to equality proof their practices
and policies, is effective.236 According to a report published in 2005 by the Equality Authority
and the Equality Commission of Northern Ireland, this raises questions about Ireland’s
commitment under the Good Friday (Belfast) Agreement to ensure parity of rights north and
south. The Equality Authority had recommended that the 2004 Act place a statutory duty on
the public and private sector to promote equality across all of the nine grounds in areas
covered by the 1998 and 2000 acts, but this was not adopted in the 2004 Act.238

While the State has indicated its intention to conduct research and launch a consultation
process on this issue,239 the value in this is debatable, given that the Equality Authority already
conducted research into this issue in advance of the 2004 Equality Act,240 and there is
overwhelming support for such an initiative by both quasi-State bodies and civil society. While
problems persist with parallel legislation in Northern Ireland, namely the administrative
burden, which it has imposed on public authorities, this problem is not so great as to constitute
an impediment to the incorporation of a similar provision into Irish law.241 The fact that the
State did not engage in similar preparatory work in advance of the 2004 Act raises questions
about the motives behind the State’s decision not to incorporate this statutory duty,
particularly when read in conjunction with the other provisions of the Directive which it chose
to implement or ignore. 

Exemptions regarding the applicability of the Employment Equality Act to domestic workers242

and the permissibility of discrimination on religious grounds as regards access and
employment by public institutions in order to preserve the institution’s “ethos”243 remain in
Irish law in spite of the fact that these exemptions have a disproportionate negative impact on
people from ethnic minority groups. Also worrying is the fact that the 2004 Act actually rolled
back on some of the progressive jurisprudence of the Equality Tribunal, including its decision
that limitations of grants by third level institutions to Irish citizens constituted discrimination
on the ground of ‘race’,244 in direct contravention of the principle of non-regression in the
Directives, and running counter to the stated policy of the Department of Education and
Science in its two white papers that the principle of equality should underpin educational
practice in Ireland. 245

The three Directives require Member States to ensure that associations, organisations and legal
entities with a legitimate interest in ensuring compliance with the provisions of the Directives,
may engage in any judicial remedies and/or administrative procedure provided for either on

“The Committee is
concerned that the non-
discrimination
requirement stipulated in
the 2000 Equal Status
Act only covers
government functions
falling within the
definition of a ‘service’
as defined by the Act
itself. (article 5(f)) In
order to ensure
comprehensive protection
against discrimination by
public authorities, the
Committee urges the
State party to consider
expanding the scope of
the Equal Status Act so
as to cover the whole
range of government
functions and activities,
including controlling
duties.”

UN CERD Committee on
reviewing Ireland’s first
report (2005)
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behalf of or in support of the claimant. However, there is no provision in the 2004 Act for trade
unions and NGOs representing groups within the nine protected categories to initiate a case
on behalf of an individual, or represent them in the District and Circuit Court, a glaring and
unacceptable omission. The ability of these organisations to take cases on behalf of groups
would have contributed greatly to the identification of institutional racism, by developing
jurisprudence in relation to systematic violations of the law.246

According to the three Directives, sanctions imposed for their breach, “which may comprise the
payment of compensation to the victim, must be effective, proportionate and dissuasive”. Yet,
the Act provides that the maximum amounts of compensation in the 1998 and 2000 Acts still
apply even if a complainant was discriminated against, harassed or sexually harassed on more
than one ground. It also prevents orders for compensation being made in favour of the
Equality Authority. However, the Act does not raise the ceiling on compensation available,
which is extremely limited at present, or enable cases on all nine grounds to proceed directly
to the Circuit Court.

The Equal Status Act, 2000 does not expressly apply to the performance of public functions
other than those that could be defined as services, and while the range of functions exempted
from its provisions has not been properly explored, it is clear that the functions of Gardaí and
the judiciary are exempt insofar as they are controlling duties. The CERD Committee has
recommended that, in order to ensure comprehensive protection against discrimination by
public authorities, Ireland “consider expanding the scope of the Equal Status Act so as to cover
the whole range of government functions and activities, including controlling duties”.

2.3 Prohibition of Incitement to Hatred Act, 1989
The Prohibition of Incitement to Hatred Act is Ireland’s only piece of legislation solely devoted
to the prohibition of hate crimes.247 It is also a major bone of contention among human rights
advocates, as the Department’s failure to reinvigorate the Act since it was placed under review
since 2000248 is seen as indicative of its unwillingness to seriously tackle racism. While the Act
was placed under review because no convictions were made under it,249 the Department
appears to have changed its mind as to its ineffectiveness, stating in its report to the
Committee on the Elimination of All Forms of Racial Discrimination that “since then 18 cases
have been taken resulting in 7 convictions. This growing body of case law under the Act
suggests that application of the legislation is adapting to the growing problem of racism in
Ireland”.250

However, the unavailability of these cases for analysis in the public domain,251 coupled with the
non-existence of an interim report on the effectives of this Act mean that the State’s
conclusions cannot be objectively supported. Moreover, it appears that this Act has been made
the subject of an “ongoing review”,252 meaning that it is being monitored on a continuing basis,
rather than being the subject of a fixed-term review.253 The State has indicated that it shall
review the Act as part of its compliance with the Council of Europe's Framework Decision on
Racism and Xenophobia. 254 It is important to note that this Framework Decision has not even
been finalised yet, and Ireland shall have two years following its adoption to make relevant
amendments to Irish law.255 The CERD Committee, “concerned that racist and xenophobic
incidents and discriminatory attitudes towards ethnic minorities are still encountered in the
country”, has recommended that the State provide stronger legislative protection against
racism, particularly through the incorporation "a provision that committing an offence with a

“In relation to policy and
practice on the ground,
the IHRC has identified a
number of specific
problems with racist
speech and incitement in
an Irish context and
where there are
insufficient and
inadequate measures in
place to tackle these.
These include the
continuing ineffective-
ness of the Prohibition of
Incitement to Hatred Act
1989 and the delay in
completing the review of
this legislation. This
review must be
completed as a matter of
urgency and a more
effective legislative
scheme put in place.”

Submission of the Irish
Human Rights
Commission to the UN
CERD Committee (2005)
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racist motivation or aim constitutes an aggravating circumstance allowing for a more severe
punishment” into law.256

■ R e c o m m e n d a t i o n: Introduce appropriate legislative measures to ensure that
committing an offence with a racist motivation or aim constitutes an aggravating
circumstance allowing for a more severe punishment.

2.4 European Convention on Human Rights Act, 2003
The European Convention on Human rights (ECHR) has been discussed earlier. While the impact
of the ECHR on Irish legislation can be clearly seen in the introduction of civil legal aid in the
wake of the European Court of Human Rights’ decision in Airey v. Ireland257 and the decrimi-
nalisation of homosexuality after Norris v. Ireland,258 in 2003, it was incorporated into Irish law
in the European Convention on Human Rights Act, 2003. This was intended to increase the
effectiveness of the ECHR by making the rights it contains judiciable in Irish courts, thus
making it less likely that persons whose rights had been breached would need to take their
cases to the European Court of Human Rights in Strasbourg. It requires every organ of the
State, i.e. state authorities other than the judiciary, to perform its functions in a manner
compatible with the ECHR. It requires the courts to interpret any “statutory provision or rule
of law” as far as possible in a manner compatible with the ECHR Act.259 However, the indirect
or interpretative model by way of which the Convention was incorporated into Irish law
reduced its potential effectiveness. For example, under the Act, the courts do not have the
power to strike down legislation which they find to be incompatible with the ECHR. Instead,
they can only make a declaration of incompatibility, which does not affect the continued
operation of the legislation. The Act is also problematic in terms of the individual remedies it
offers complainants. A sentence cannot be quashed under the Act, and there is no provision
for an injunction in order to prevent a right being breached. Also, the damages available to
claimants are unsatisfactory, both in terms of the level of compensation available and the
process which precedes the awarding of such compensation.260

While the judgements of the European Court of Human Rights do not bind the Irish judiciary
in ruling on this Act, they are persuasive.261 Of particular relevance is the July 2005 ruling of
the Grand Chamber of the European Court of Human Rights in Nachova and Others v. Bulgaria
that there had been a violation of Article 14 of the Convention taken in conjunction with
Article 2 of the Convention in that the Bulgarian authorities had failed to investigate possible
racist motives behind the events that had led to the killings in questions. The Court's ruling
makes it clear that European states have an obligation to investigate possible racist motives
behind acts of violence.262 The Irish Human Rights Commission is empowered under section
8(h) of the Human Rights Commission Act, 2000, at the discretion of the court, to appear as
amicus curiae in domestic proceedings that involve or are concerned with the human rights of
any person, and it has used this to offer the courts its interpretations of the application of the
ECHR in instant cases. 263

2.5 Belfast Agreement
In signing the Multi-Party Agreement signed in Belfast in 1998 (Belfast Agreement)264 the Irish
and UK Governments undertook to protect human rights and promote equality. Importantly
for Ireland, the Agreement contains the specific obligation of ensuring parity of rights north
and south. While there is considerable debate about the legal status of the Agreement in Irish
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law, according to a report commissioned by Equality Authority and the Equality Commission
of Northern Ireland, Equivalence in Promoting Equality, it “imposes a binding obligation upon
Ireland to ensure that at least an equivalence of rights protection is in place in Ireland as that
applying in Northern Ireland”, and this “appears to require the strengthening and extension of
some elements of anti-discrimination and human rights legislation in Ireland, as well as the
introduction of some form of positive public sector equality duty”.265 The report states that the
“equality dimension of the Agreement’s rights provisions should not be neglected, and it must
be made effective, real and tangible in impact”.

It observes that the debate surrounding the Bill of Rights in Northern Ireland provided for
under the Agreement has not received the attention in Ireland that it deserves, and advises a
similar debate be held in Ireland as to how to meet international standards, and how an
equivalence of rights can be met and sustained in Ireland, especially in view of the
commitment under the Agreement to consider the possibility of establishing a joint charter
“reflecting and endorsing” agreed measures for the protection of fundamental rights north and
south. It observes a tendency to date, in legal and political debate in Ireland, to “confine
consideration of the concept of ‘equivalence of rights’ to the comparatively narrow (if
important) issue of how to incorporate the European Convention on Human Rights into its
domestic law”. However, it suggests “the Agreement’s requirements should be interpreted with
reference to the full spectrum of human rights instruments which the two state parties have
ratified”.

In a number of key areas, it finds there is a greater degree of equality protection in Northern
Ireland than exists in Ireland, and where no action has been taken to ensure equivalence.
Regarding the possible application of Article 40.1 of the Constitution and/or the ECHR Act, it
states:

“Art. 40.1 may in theory grant a high level of protection to the right to equality of
treatment, but in actuality its interpretation and application has often lagged behind
the standards set by the European Court of Human Rights. The European Convention
on Human Rights Act 2003 now partially remedies the lack of equivalence. However,
certain well-canvassed problems exist with respect to the provisions of the Act. The
scope of remedies available under the Act when a breach is held to exist appears in
section 3 to be limited to damages, which in many cases may deprive litigants of
effective relief.”

Regarding Ireland’s equality legislation, it concludes that, if the Equal Status Act is interpreted
as not applying to the performance of public functions, “a clear lack of equivalence would exist
as between Northern Ireland and Ireland, in that discrimination in the performance of public
functions on the grounds of disability, religion and political opinion would be prohibited in
Northern Ireland and not in Ireland”. It suggests that, since “reliance on either Article 40.1 or
the ECHR Act appears unsatisfactory”, the Equal Status Act should be interpreted by reference
to the Agreement’s provisions so as to “cure” this gap, or the Act should be amended to close
this gap. Whichever option is chosen, it concludes, “[t]here is a need for legal certainty and a
definite legislative position: the scope of anti-discrimination controls should not remain
unclear”. On compensation available under the 1998 and 2000 Acts, as amended, it finds “the
restrictions on the amount of damages awardable in Ireland represent a considerable lack of
equivalence”. It further suggests that “positive duties could be introduced to give a statutory
backbone to equality mainstreaming”. It would appear then, that the Agreement offers
considerable scope for driving expansion and improvement in Ireland’s equality protections.

“ECRI reiterates its
recommendation that
consideration be given to
the possibility of a
constitutional
amendment expressly
ensuring equality and
other human rights for
all individuals under
Irish jurisdiction.”

European Commission
against Racism and
Intolerance
Second report on Ireland
Adopted on 22 June
2001 and made public
on 23 April 2002
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■ Recommendation: Give serious consideration to Ireland’s obligations under the
Agreement, and the areas of possible government action identified by the Equality
Authority and the Equality Commission of Northern Ireland in their 2005
commissioned review, Equivalence in Promoting Equality.

2.6 Specialised bodies and independent institutions:
A number of specialised bodies have specific responsibility for monitoring human rights and
anti-racism within their mandate. A problem common to all of these semi-State bodies is the
government’s consistent failure to give due weight to their recommendations, and to
adequately resource their activities. The CERD Committee has advised the Irish Government to
ensure that statutory institutions charged with promoting and protecting equality and human
rights are adequately resourced.

■ Recommendation: Give due weight to the recommendations of the Irish Human
Rights Commission, Equality Authority and other relevant statutory bodies charged
with promoting and protecting equality and human rights, and ensure that they are
adequately resourced to meet their statutory obligations.

2.6.1 The Equality Authority
The Equality Authority is the oldest and largest of the statutory bodies working in this field of
activity. It was established in 1998 under the Employment Equality Act, along with the Equality
Tribunal (see below). Its mandate is limited by the scope of Ireland’s equality legislation, which
governs its sphere of activity, and set out in its Strategic Plan for 2006 to 2008, published in
February 2006. In addition to acting as a public information centre, it contributes to the
development of Ireland’s equality legislation through research and the elaboration of equality
strategies, and also brings strategic test cases to the Equality Tribunal.266

Although the Equality Authority’s mandate includes Ireland’s equality legislation in the area of
service providers as well as employers, it had initially carried out more research and policy work
in the area of employment rights than service-user rights. The Chief Executive of the Equality
Authority, Niall Crowley. has attributed this imbalance to the fact that the infrastructure for
employment rights was pre-existent in terms of the labour court and the fact that Ireland’s
employment equality legislation pre-dates its service-user legislation, but said that this
imbalance has now been corrected.267 Also, as has been noted in relation to the Equality
Authority’s Code of Practice on Sexual Harassment and Harassment at Work, regulations
pertaining to equality are easier to enforce in a workplace than in a situation where external
users come into the equation.268 However, as noted in Section 2.2 above, there are worrying
gaps exist between the Equality Authority’s recommendations and the actual situation on the
ground.269

2.6.2 Equality Tribunal
The Equality Tribunal is an independent quasi-judicial body established under the Employment
Equality Act, 1998, and investigates and decides on complaints of alleged discrimination under
both pieces equality legislation. It is separate from the Equality Authority, and its decisions and
mediated settlements are legally binding. Its specially trained Equality Officers, who are
independent and impartial in their functions, have wide powers to investigate complaints, and
in cases where a complaint is upheld, they have powers to order compensation, redress and/or
that a specified course of action be taken. Importantly, the procedure is free of charge. The

“The absence or small
number of complaints,
prosecutions and
convictions relating to
acts of racial
discrimination in the
country. Such a statistic
should not be viewed as
necessarily positive,
contrary to the belief of
some States. It may also
reveal either that victims
have inadequate
information concerning
their rights, or that they
fear social censure or
reprisals, or that victims
with limited resources
fear the cost and
complexity of the judicial
process, or that there is
a lack of trust in the
police and judicial
authorities, or that the
authorities are
insufficiently alert to or
aware of offences
involving racism.”

Possible indicator of
racial discrimination
UN CERD Committee
General
Recommendation 31 on
the Prevention of Racial
Discrimination in the
Administration and
Functioning of the
Criminal justice System
(adopted on 17th August
2005)
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establishment of this Office was a welcome development, as it offers an innovative way to
facilitate the access to justice for persons having experienced discrimination. However, as with
the other bodies profiled here, inadequate resources has hampered it effectiveness, and cases
can take considerable time to be heard, undermining the purpose of this machinery, and its
attractiveness to victims of discrimination.

Furthermore, the Intoxicating Liquor Act, 2003 removed from the jurisdiction of the Equality
Tribunal discrimination cases relating to licensed premises. This Act was evidently in response
to lobbying from licensed vintners’ groups, since a large proportion of cases of brought to the
Tribunal involved licensed premises. The effect of this is that claimants must bring cases to the
District court, a far more cumbersome, protracted and expensive option. The majority of these
cases were brought by members of the Traveller community, so in terms of its effect, if not, at
least on a literal interpretation, its stated purpose, this is clear instance of institutional racism
at the level of legislature. It also raises the concern that a precedent has been set, and other
vested interests may be successful in securing further erosions of the Tribunal’s jurisdiction.

2.6.3 The Irish Human Rights Commission
The Irish Human Rights Commission was established by the Human Rights Commission Act,
2000, under the aegis of the Belfast Agreement. Although anti-racism constitutes one of its
four priorities270 and it has been quite outspoken about certain government policies and
practices,271 a lack of resources has greatly impeded its effectiveness. Indeed, the level of State
support given to it and other bodies was called into question by the Committee on the
Elimination of All Forms of Racial Discrimination, which recommended that the State provide

these institutions “with adequate funding and resources to
enable them to exercise the full range of their statutory
functions“.272

2.6.4 The National Consultative Committee on
Racism and Interculturalism

The foundations of the NCCRI lie in a committee established to
co-ordinate activities for the European Year against Racism in
1997. It is an independent expert body, comprising a partnership
of non-governmental organisations, social partners, state
agencies and government departments. It provides advice and
technical assistance to government and non-government
organisations to enable them to implement anti-racism and
intercultural strategies; seeks to inform policy within government
and statutory agencies to heighten awareness of the anti-racism
and intercultural policy perspectives; and organises thematic
roundtables, seminars and conferences to encourage dialogue

and information exchange. It is to the fore in promoting progress of the National Action Plan
against Racism.
Anti-racism training constitutes part of its mandate and its work in this area is very well-
respected. However, a lack of resources impedes this aspect of the NCCRI’s work being
implemented in a more comprehensive and systematic way across government departments
and institutions.274

“The Commission is
understaffed and under-
funded in terms of its
capacity to perform all
its prescribed statutory
functions.”

Irish Human Rights
Commission
Annual Report 2004
(2005)
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3. CROSS-DEPARTMENTAL STRATEGIC PLANS
AND PRACTICES

A number of cross-departmental strategy plans and programmes exist, which have a
potentially very positive impact on human rights and anti-racism in Ireland.

3.1 Central Statistics Collection
In order to evaluate the impact of potentially discriminatory law and
polices, and the efficacy of antidiscrimination laws and policies,
statistical data should be routinely collected, analysed and available in
an accessible format to policy-makers and the public. Data collection
on the whole is inadequate and fragmented. Hence data cannot be
analysed by government, so there is little meaningful investigation
into what precisely the state is endeavouring to achieve and/or
prevent. Without such data, official evaluation of the effectiveness of
state measures to combat and provide redress for racism, and
discrimination more widely, is almost impossible. For instance, in
relation to legal protections available to Traveller women, Pavee Point
has observed:

“There is a dearth of data research on the experiences of travellers,
or other minority ethnic groups, within the broad Criminal Justice
System in Ireland. This is a result of existing data collection
methods by the Garda Síochána and other organisations with
criminal prosecution functions not generating, collating and
presenting data with an ethnic dimension to it. None the less,
anecdotal, individual experience and limited research, as well as
our experience of working on issues of exclusion for travellers
highlights a high level of mistrust of both the legal system and the
Gardaí, inconsistent responses and racism. Gardaí work in relation
to VAW, especially in relation to ethnic groups needs to be
monitored to ensure equality of outcomes and for the continued
improvement of services. Traveller women’s experiences of the
legal system remain largely unknown.”

A remarkable example of a missed opportunity to capture information is the 2002 census,
when, despite significant pressure from nongovernmental organisations, the government
decided not to include a question on ethnicity, beyond its traditional question on membership
of the Traveller community. Neither has information on ethnicity been collected in government
Quarterly Household Survey. The use of accurate and systematic data collection, disaggregated
over discriminated against groups, and its analysis to measure progress across the range of
responsible government departments and policy areas is not in evidence. This includes wider
data collection on gender, age, disability, etc. to facilitate identification of the specific needs of
minority ethnic groups, and to assist in the development of strategies to address these needs. 

A report on equality data commissioned by the Equality Authority, Building the Picture, insisted
that equality statistics are critical to the formulation of policy and the effective monitoring of
progress towards greater equality, and recommended as a priority, that core sources of
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national, regional and local data be reviewed and modified in order to ensure that a profile of
relevant populations be fully developed.275 While published in 2000, many of the gaps it
identified remain unaddressed. It found that one of the key problems with the current systems
of data collection is that it is recorded by a variety of agencies and organisations, and is highly
dispersed and fragmented; and that those affected by such fragmented, dispersed and
incomplete systems of data collection are often those vulnerable to inequality and
discrimination. It found that “it is frequently the commitment of the voluntary and community
sector and of individual researchers, rather than the State, which has ensured that there is a
certain amount of relevant data available”.

As equality-relevant data is gathered as part of the collection of official data, but also by a
variety of governmental, statutory, private and community sources, it recommended that it is
essential that responsibility be clearly allocated. It also recommended that structures be put in
place to ensure a co-ordinated, horizontal approach to the collection and review of data across
the system, with the establishment of an inter-agency strategic committee charged with
responsibility for developing a comprehensive system of data collection and review, and also
for ensuring that all the relevant agencies and interests are drawn into the process. Such a
committee, it advised, should be composed of representatives from the various government
departments, statutory agencies, private, community and voluntary organisations and social
partners that are involved in data collection, as well as representatives from affected groups.
It would also require a clear commitment of authority and resources from government,
including ensuring appropriate nominees from key departments and preferably an
independent chair. Definite targets and timescales should be established for the development
of a comprehensive system of equality data based, where possible, on agreement with the
relevant interests and following consultation with affected groups. Statutory instruments
should be used where necessary and appropriate to ensure that government departments,
statutory agencies and others collect data in required formats without loss of privacy for
individual and households. Measures would also have to be put in place to ensure that public
agencies and publicly funded organisations and activities generate data in a manner which
contributes to gender and equality proofing. It recommended that social indicators be
developed, in consultation with relevant agencies and representatives, in order to monitor
progress towards greater equality for specific groups and in specific areas.

■ Recommendation: Immediate steps should be taken systematically and comprehen-
sively to gather, compile and analyse data from all relevant sources, including
minority ethnic communities themselves, about the impact of state laws, policies
and practices on their lives, and on the effectiveness of state anti-racism and
equality measures.

3.2 National Action Plan against Racism
The Department of Justice, Equality and Law Reform was responsible for drafting Ireland’s
National Action Plan against Racism, 'Planning for Diversity', which was launched on January
20th 2005, in compliance with the commitment undertaken by Ireland at the World
Conference against Racism, Xenophobia and related forms of Intolerance held in Durban,
South Africa in 2001.276 The Plan urges state officials in key policy areas at national, regional
and local level to give reasonable consideration to cultural and ethnic diversity when planning,
implementing and reviewing the policy and services in which they are engaged. Under the Plan,
Anti Racism and Diversity (ARD) plans are to be developed on a phased basis at a city and

“Social attitudes largely
determine the wider
cultural environment
within which equality
legislation and equality
policy function. In this
context, it is crucial to
develop data systems
aimed at establishing a
sense of the nature of
social attitudes and their
evolution over time.
Attitudinal data is
highly sensitive to the
use of language, the
definitions and concepts
applied and to the
context in which surveys
are conducted.
Availability of attitudinal
data in Ireland is very
limited and uneven, and
there is no regular series
of attitudinal data that
can monitor issues such
as prejudice,
discrimination and
intolerance.”

Barry,
Building the Picture
Equality Authority
(2000)
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county level. The Department appointed a Strategic Monitoring Group to oversee the
implementation of the Plan, which includes representatives of Government, social partners and
relevant interest groups, and a website to promote its provisions (www.diversityireland.ie). The
plan is to be welcomed and contains many positive aspects. However, the emphasis which it
places on the development of plans for reasonable accommodation as a tool for combating
racism277 is questionable, given that the obligation to reasonably accommodate difference only
relates to the prevention of discrimination on the grounds of disability under Ireland’s current
equality legislation.278

Furthermore, the appropriateness of reasonably accommodating diversity as a means for
combating racism at the level of the State and its institutions is dubious, given the deeply-
entrenched nature of racism at these levels, and the absence of positive mainstreaming and
affirmative action duties in equality legislation. It should not be allowed to become the only
tool for combating this form of discrimination.279 Moreover, as was pointed out by a number
of activists at the time of the launch of the National Action Plan, other State policies and
practices should not be allowed to undermine its human rights and anti-racism initiatives.280

3.3 Task Force on the Travelling Community
The Report of the Task Force on the Travelling Community was published in 1995 making
detailed recommendation for government action. A monitoring committee was established in
1998 to monitor progress in the implementation of the recommendations. The committee is
chaired by officials of Department of Justice, Equality and Law Reform and comprises repre-
sentatives of national Traveller organisations, relevant Government Departments and the
Social Partners. The second progress report of the monitoring committee was published in
December 2005. While noting progress in a number of areas, including the Traveller Health
Strategy and the adoption by local authorities of targets for traveller accommodation
programmes, it observes that certain blockages remain in advancing Travellers’ equality. It
notes repeatedly that there is insufficient data to design policy effectively, and the range and
quality of relevant statistics needs to be improved. It also points to the lack of consultation
with Travellers as another regular problem, and suggests that acceptance that Traveller repre-
sentatives should be involved in issues which affect them needs to be put on a more formal
footing. In relation to the All Ireland Traveller Health Survey and the National Traveller Health
Strategy, it says they are welcomed by Travellers and have the potential to deliver results, but
that this will only be achieved if they are properly funded. It advises that anti-racism modules
should be an obligatory component of pre-service training and in-service training at all levels
(including senior management levels) for service providers; codes of practice should also be
drawn up in partnership with Traveller organizations; implementation of the Control of Horses
Act 1998, insofar as it impacts on Travellers, should be reviewed. It also points out the lack of
information on District Court procedures available to those who feel that have been
discriminated against by licensed premises since he Intoxicating Liquor Act removed those
cases from the jurisdiction of the Equality Tribunal.

In 2005, the UN CERD Committee recommended the Irish Government to “intensify its efforts
to fully implement the recommendations of the Task Force on the Traveller community, and
that all necessary measures be urgently taken to improve access by Travellers to … health
services and to accommodation suitable to their lifestyle”.

“There are many areas
in which the civil and
political rights of
Travellers are being
violated on a continual
basis, particularly in
relation to their right to
freedom from
discrimination under
Article 26 of the ICCPR.
The scale of violations of
the economic, social and
cultural rights of
Travellers is even more
striking ….”

Submission of the Irish
Human Rights
Commission to the UN
CERD Committee (2005)
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3.4 Other Plan and Strategies
The National Development Plan (NDP), makes specific provision for minority ethnic groups
along a number of subcategories. However, as mentioned in Part I (section 3.1), it is regrettable
that equality mainstreaming and more specifically anti-racism mainstreaming is not a
compulsory element of the NDP, along the same lines as gender mainstreaming and poverty-
proofing. While equality-proofing constitutes an element of the National Anti-Poverty
Strategy (NAPS), the emphasis on anti-racism as part of the overall plan is questionable. In
p a r t i c u l a r, the fact that the Direct Provision scheme, which governs social welfare
arrangements for asylum seekers is exempt from poverty-proofing is highly problematic.281 To
exempt Direct Provision from poverty-proofing suggests a certain awareness that this scheme
does not allow for an adequate standard of living in accordance with article 11 of the ICESCR
and article 25.1 of the UDHR. 

The Sustaining Progress (Social Partnership Agreement) 2003-2005 offers significant potential
for combating racism at the level of the state and its institutions through its emphasis on
equality mainstreaming, equality-proofing, evidence-based policy making, quality service
provision for all as well as targeted initiatives in the field of healthcare and education.
Although it commits to “support disadvantaged communities”, it does not name any specific
minority ethnic communities, aside from Travellers, who are not recognized as such at an
official level. An emphasis on anti-racism, through a commitment to collect and analyse data
that is disaggregated on the basis of ethnicity would greatly contribute to the potential of
Social Partnership Agreements as a framework in which racism at the level of the State and its
institutions can be combated.

3.5 A National Human Rights Action Plan?
In its participation in the international human rights framework Ireland has undertaken to
ensure that its Constitution, laws, policies, budgets and practices reflect these legal obligations
and achieve, rather than undermine, the minimum standards to which it has agreed. Ireland’s
ratifying human rights treaties requires not just the formal commitment to respect human
rights norms, but also the integration of those minimum standards into all plans, policies,
budgets, processes and institutions. The state accepted, in principle and as a legal requirement,
that human rights should and would provide a process through which government would
build a fairer, more equitable society.

These principles, embedded in international human rights standards, also led to the emergence
of human rights based approaches to development, i.e. the understanding that human
development improves when human rights are the benchmark and framework for national
development. However, real change involves changing attitudes and deepening understanding.
While human rights are the entitlement of everyone on an equal basis, the level of
development of a society can be measured by the extent to which it includes and protects the
most marginalised and most vulnerable; by our standards of accountability; by the extent to
which people are empowered. Human rights based approaches are now used increasingly in
the developing world, and are often set as condition for overseas aid by other governments -
but they are equally essential as the framework for governance in all countries, including here
in Ireland.283

The five inter-connected principles internationally recognised as forming the core of of human
rights based approaches are: 

“In view of the lack of
data on Black and
minority ethnic groups
in Ireland, it is hard to
know how the
Government can
accurately assess the
degree to which the
policies and initiatives it
has outlined in its First
Report are countering
the problems of racial
discrimination which
they may face.”

NGO Alliance Shadow
Report 
In Response to the Irish
Government’s First
National Report to CERD
(2004)
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1. Express application of the international human rights framework; 
2. Empowerment; 
3. Participation; 
4. Nondiscrimination and prioritisation of vulnerable groups; and 
5. Accountability.

The prioritisation of vulnerable groups means that, as a priority, those who are vulnerable need
to be identified on national and local levels. This requires that official data is disaggregated by
religion, ethnicity, language, sex, migrant status, age and any other category of human rights
concern. It also requires equality proofing as part of the wider human rights proofing of all
programming, i.e. assessing the implications for groups vulnerable to discrimination of any
planned action, including policies, legislation and programmes, in any area and at any level. 

It is clear that, alone or in combination, state law, plans and strategies so far adopted do not
provide an adequate framework in which all five core principles can be guaranteed, either in
the case of minority ethnic groups or more generally. At the 1993 World Conference on Human
Rights, the Vienna Declaration and Programme of Action agreed by Ireland and 170 other
states, where a recommendation was adopted that each State would “consider the desirability
of drawing up a national action plan identifying steps whereby that State would improve the
promotion and protection of human rights.” It was not required that these Plans would be
legally binding instruments, but that they should have a strong persuasive character. In their
joint 2005 publication, Our Rights, Our Future284, Amnesty International and the International
Human Rights Network urged the Irish Government to consider taking some initial steps
towards adopting such a Plan, including:

■ Coordinate disparate civil society actors into a broad-based human rights
movement, including “traditional” human rights actors, media, churches and trade
unions;

■ Incorporate direct legal enforcement through a constitutional amendment to
comply with existing treaty obligations;

■ Strengthen the Human Rights Commission to become a catalyst promoting HRBA
discussed in this document; and

■ Develop a national programme of human rights education and awareness-raising
through formal and informal education, media debates, etc.

3.6 UN Migrants Workers’ Convention 
The 1990 International Convention on the Protection of the Rights of All Migrants Workers and
Members of their Families, which entered in to force in June 2003, is included in this Section
as it is the only one of seven core UN human rights treaties that Ireland has not ratified, and
on two levels, it is relevant to the present context. Firstly, as a treaty, it would engage the
responsibility of all government departments and state institutions, and secondly, the reasons
given for Ireland’s refusal to even sign this Convention are instructive 

By signing a treaty, Ireland is not legally bound by its provisions, but merely indicating its
commitment to ratifying that treaty at some point in the future, when Irish law and policy is
broadly in conformity with its provisions. Ireland has signed many treaties decades before it
proceeded to ratification. The Government has said that it has no intention at present to sign
the UN Migrant Workers’ Convention, and its stated reasons for this decision provide an insight
into the government’s true commitment to equality and human rights. 

“The IHRC has
consistently called for
Ireland to ratify the UN
International Convention
on the Rights of All
Migrant Workers and
Members of their
Families and believes
Ireland should press for
other EU member states
to do likewise. In
addition Ireland should
ratify the European
Convention on the Legal
Status of Migrant
Workers, and the three
ILO Conventions which
explicitly deal with the
rights of migrant
workers. Pending
ratification of these
conventions, the
Government should
endeavour to ensure that
all new legislation
affecting the position of
migrant workers should
conform as closely as
possible to the provisions
of the various
conventions so as to
ensure the observance of
best practice and
facilitate their early
ratification.”

Submission of the Irish
Human Rights
Commission to UN CERD
(2005)
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The discussion document published by the Department of Justice, Equality and Law Reform in
April 2005, Immigration and Residence in Ireland, detailing proposals for an Immigration and
Residence Bill, bases this refusal inter alia on the following three grounds: the perceived
logistical difficulties that ratification would present in terms of the consequent changes that
would have to be made to a wide range of existing legislation, including legislation addressing
employment, social welfare provision, education, taxation and electoral law; the Government’s
denial of the universal recognition of this Convention as a standard for the protection of the
human rights of migrant workers; and its contention that the rights of migrant workers and
their families are already comprehensively protected under existing national legislation and
under the Irish Constitution. On point two, the Government is right that very few nations have
ratified this treaty, and those that have are in the ‘developing world’, and therefore tend to be
countries that send rather than receive migrant workers. Not a single EU member state has
ratified the treaty, and Ireland’s refusal to be the first indicates either a tacit EU common
position on this issue, or a ‘follow-the-leader’ attitude by Ireland. If all treaties were only
ratified by states where a substantial threshold of support had been reached, no Conventions
would ever have even come into force. The Convention has received the number of ratifications
necessary for it has come into force, and hence it is, by definition, a universally recognised
human rights standard. That this treaty has been marginalised by EU countries - even though
their demand for migrant labour continues to rise as their birth rates decline, and exploitation
of migrant workers is a problem in all member states - is evidence more of states ignoring
exploitation of migrant workers than it is of any flaw in the legitimacy of the Convention. 

In addition to these three reasons, the discussion document offers a fourth: the rights of
migrant workers and their families are addressed by Ireland’s commitments under
international human rights instruments to which the State is already a party, including the
International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights. In this latter context, the government is quite correct.

The Convention does no more than
consolidate existing human rights
obligations as they pertain to migrant
workers, by "reaffirming and establishing
basic norms in a comprehensive
convention". Yet this is also the case with
other treaties addressing discrimination
against specified marginalized groups, that
Ireland has signed and ratified. The ICERD
Convention itself, for instance, does no
more than distil the rights contained in the
ICCPR and ICESCR into one treaty tailored
to the needs of one discriminated against
group. The same is true of the UN
Convention on the Rights of the Child, and
the UN Convention on the Elimination of All
Forms of Discrimination Against Women.

The discussion document suggests a fifth reason: that the required legislative changes would
“have implications for our relations with our EU partners, none of whom has signed or ratified
the convention, and possibly for the operation of the common travel area between Ireland and
the UK”. It is not apparent that ratification of this Convention could negatively impact on these

“Sometimes systems are
not designed to exclude
people, but this is the
outcome.”

“Some, because they
have their stereotypes.
They have fixed ideas
about you and it doesn’t
change.”

Participants in Vision 21
consultation
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areas. So the question remains to be answered: why is there such official resistance to Ireland’s
giving a commitment to ratifying the Migrant Workers’ Convention?

Logistical difficulties in amending legislation cannot justify this refusal to recognise the
human rights of migrants. While it is reasonable that Government would wish to to ensure
that national laws are in compliance with the provision of a treaty before ratifying it, this Bill
offers the opportunity to ensure such domestic compliance. The identification in the document
of the range of laws that would have to be amended is a stark admission of just how widely
migrant workers and their families are not adequately protected. However, the Government’s
apparent intention not to rectify this situation, can only be interpretated as a regretable
decision to allow immigration law, and other national laws as they pertain to migrant workers,
to remain out of step with international human rights norms for the foreseeable future. 

Moreover, there is widespread demand in Ireland for its ratification – not alone by a broad
range of Irish NGOs and trade unions, but also by the former UN High Commissioner for
Human Rights, Mary Robinson, and by the Irish Human Rights Commission. The Government
has also been urged by the UN CERD and CEDAW Committees to ratify this Convention if it is
to fully comply with those treaties. 

■ Recommendation: The Government should immediately sign the 1990 International
Convention on the Protection of the Rights of All Migrants Workers and Members
of their Families, and promptly proceed to ratification when Irish law is in
compliance with its provisions. Notwithstanding official resistance to its
ratification, for which there is no convincing reason, the Immigration and Residence
Bill should refer explicitly to the Convention as the benchmark, in addition to other
relevant international and European human rights standards.

“[T]he World Conference
against Racism … [u]rges
those States that have
not yet done so to
consider signing and
ratifying or acceding to
the … International
Convention on the
Protection of the Rights
of All Migrant Workers
and Members of Their
Families of 1990”

Durban Declaration and
Programme of Action,
2001
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275. The views expressed in that report are those of the author, and do not necessarily represent the views of

the Equality Authority.
276. Durban Declaration and Programme of Action, The World Conference against Racism, Racial

Discrimination, Xenophobia and related Intolerance took place in Durban from 31 Aug.-Sept.2001, at p.
39, para. 99

277. Department of Justice, Equality and Law Reform, Planning for Diversity: The National Action Plan against
Racism (2005), at p. 27: “The emphasis throughout the Plan is on developing reasonable and common
sense measures to accommodate diversity In Ireland”. It is important to note that when the Department
of Justice, Equality and Law Reform was questioned on the appropriateness of reasonable
accommodation measures as a tool for combating institutional racism, its reply which it made in writing
indicated that it understood the question to be about affordable housing, in spite of the emphasis on
Reasonable Accommodation within the plan.

278. Equal Status Act 2000 and 2004, number 8 of 2000 and number 24 of 2004, at section 4 (1), “For the
purposes of this act, discrimination includes a refusal or failure to do all that is reasonable to
accommodate the needs of a person with a disability by providing special treatment or facilities, if
without such special treatment or facilities it would be impossible or unduly difficult for the person to
avail himself or herself of the service” , Employment Equality Act 1998 and 2004, number 21 of 1998 and
number 24 of 2004, at section 16 (3)(b): “An employer shall do all that is reasonable to accommodate the
needs of a person who has a disability by providing special treatment of facilities to which paragraph (a)
relates”.

279. However, as the Equality Authority has been keen to point out, there have been some interesting
developments in the area of reasonable accommodation. In 2004, the Labour Court found against a
company in a case concerning the unfair dismissal of a non-citizens worker. It found that the company
had not taken sufficient measures in order to ensure that the employee was aware of their employment
rights and disciplinary procedures. See the Labour Court Case EED048 Campbell Catering Ltd. (MSS) – and
Aderonke Rasaq (Equality Authority): “Special measures may be necessary in the case of non-national
workers to ensure that this obligation is fulfilled and that the accused worker fully appreciates the
gravity of the situation and is given appropriate facilitates and guidance in making a defence. In such
cases, applying the same procedural standards to a non-national workers as would be applied to an Irish
national could amount to the application of the same rules to different situations and could in itself
amount to discrimination”. See also Equality Authority, 05.09.2004, “Non-National Dismissed because of
Alleged Theft of Bananas – Labour Court Points to Positive Duties on Employers”.

280. See for example Irish Refugee Council, 27.01.2005, “National Action Plan against Racism is seriously
undermined by other policies of the State”.

281. Irish Refugee Council (2001), Policy Recommendations on Regional Reception of Asylum Seekers in Ireland,
at p. 3. In 2001 the Irish Refugee Council recommended: “All policies introduced by the Government
should be poverty-proofed – at both design and review stage – as a matter of urgency in line with
government commitments in the Programme for Prosperity and Fairness [The Social Partnership
Agreement at the time]”.

282. Department of the Taoiseach, Sustaining Progress – Social Partnership Agreement 2003-2005
283. Informed by human rights-based approaches to development, Amnesty International (Irish Section)

commissioned the International Human Rights Network to provide a framework document that would
outline the internationally agreed core minimum principles for human rights based approaches, and
examine their application and utility in an Irish context. The report published in 2005 is entitled Our
Rights, Our Future.

284. Our Rights, Our Future, AI & IHRN (2005).
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4 E X A M I N ATION OF KEY GOVERNMENT DEP A R T M E N T S

Following the criteria set down in section I of this report for identifying and tackling racism at
the level of the State and its institutions, this section sets out to examine whether the
government departments under review take adequate account of diversity in their drafting and
implementation of policy and practice as both employers and service providers. In addition to
investigating whether particular departments’ policies or practices have a direct or indirect dis-
proportionate negative impact on people from ethnic minority groups, the existence and
effectiveness of human rights and anti-racism strategies within these departments shall be
discussed and evaluated following on from the positive obligations entailed in the duty not to
discriminate on the basis of ‘race’, discussed in part I. In addition to looking at institutional
racism from the point of view of policy and practice, government departments’ records on
human rights and the impact or result of policies and practices on people from minority ethnic
groups shall be examined, in recognition of the nature of institutional racism, discussed in
section I.

As noted earlier, while each of the four government departments under review provided rep-
resentatives for interview, in general, there was a sense on the part of the research team that
some of the government departments were reluctant to be interviewed on the subject. Also,
the research team found that, in some cases, the appropriateness of nominations by Ministers,
of officials to be interviewed on behalf of the department
was questionable. Despite the best efforts of the research
team, the team felt they were not given access to the most
appropriate officials. For instance, the Department of
Health and Children provided just a representative from the
Health Services Employers Agency. In some cases, the
process for departments’ selecting their interview nominees
was protracted. Time constraint was frequently cited as a
reason for desiring not to grant an interview. While
conscious that government departments are complex
organisations, and advance information is needed to ensure
that relevant department officials attend such meetings,
the research team found that it experienced difficulty in
obtaining interviews and an unusual amount of
information was requested in advance of interviews,
indicating a perceived reluctance to engage with the
subject matter which the team has attributed to the stigma
attached to racism.

4.1 The Department of Justice, Equality and Law Reform
The mission statement of the Department of Justice, Equality and Law Reform states:

To maintain and enhance community security and equality through the development
of a range of policies and high quality services which underpin: the protection and
assertion of human rights and fundamental freedoms consistent with the common
good; the security of the State; an effective and balanced approach to tackling crime;
and progress towards the elimination of discrimination and the promotion of equal
opportunities and the accommodation of diversity.285

“Let’s look at
government departments.
How many foreigners or
people with dual
citizenship are working
there? I don’t even mean
at a high level, just
ordinary clerks. There
may be some, but I don’t
think so. It is the
exception.”

Participant in Vision 21
consultation
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This report’s approach to the Department of Justice, Equality and Law Reform (DJELR) is two-
fold in recognition of its pivotal importance in ensuring the effective enjoyment of human
rights and particularly, the right to freedom from racial discrimination at national level. In
addition to being responsible for combating racism at the level of the State and its institutions
in security, for which it has sole responsibility, it is charged with cross-departmental human
rights and anti-racism measures.286 Given the dual responsibility of the DJELR, this report’s
evaluation of the adequacy of Ireland’s anti-racism legislative framework (see Section 2),
which comes within the Equality remit of the Department, is relevant. In this section, it shall
investigate measures aimed at combating racism at the level of the State and its institutions
within the police force, the judicial system, the prison system and procedures governing
immigration, asylum and citizenship, all of which come within the Justice remit of the
Department. 

While the Department was able to provide lengthy responses on issues raised in the interview
with the research team, it is important to note that the provision of written questions was a
pre-condition for any interview taking place. Furthermore, in an interview which took place
one month after the provision of written questions by the Irish Centre for Human Rights,287 the
Department was unwilling to point to any specific issues of concern in respect of institutional
racism, preferring to emphasise its recent constructive dialogue with the UN CERD
Committee.288 Moreover, in spite of the Department’s cross-departmental responsibility for
equality, the Minister of State with special responsibility for equality felt unable to comment
on the performance of other government departments in relation to anti-racism.289

4.1.1 Data on Racist Incidents and Outcomes
The National Action Plan against Racism proposes the establishment of an Expert Committee
on Racist Incidents, whose functions shall include reviewing Ireland’s current legislative
framework for dealing with racist incidents and considering the added-value of the
introduction of “crimes of hate” as an aggravated offence. However, the Department has
tended to minimise the extent of the problem of racism in Ireland. This attitude is evident in
its tacit suggestion that a decrease in racist incidents reported to the Gardaí is evidence of a
decreasing problem. Shortly after the NCCRI produced statistics indicating a rise in the number
of racist incidents reported to it around the time of the citizenship referendum,290 the Minister
for Justice, Equality and Law Reform welcomed statistics that showed a decrease in serious
racial incidents being reported to the Gardaí in an over-lapping time period.2 91 T h e
Department’s analysis of these statistics included no reference to conflicting findings by the
NCCRI or consideration of the possibility that the decline in racist crime being reported to the
Gardaí might be attributed to the under-reporting of racist crime as a result of lack of
confidence in the Gardaí, either because of racism within the Gardaí or the unavailability of
satisfactory remedies to victims of racial discrimination, in spite of the fact that Amnesty
International’s 2001 Report, Racism in Ireland: The Views of Black and Ethnic Minorities, had
publicly voiced the concerns of people from ethnic minority groups in this respect.292 In other
contexts where it is known that low reporting of a crime does not equate to low prevalence –
domestic violence offences or rape, for example – the Department has not issued similar
unconditional statements upon publication of Garda statistics. 

The Declaration and Programme of Action adopted at the 2001 World Conference Against
Racism urged governments “to establish regular monitoring of acts of racism, racial
discrimination, xenophobia and related intolerance in the public and private sectors, including
those committed by law enforcement officials”. It is noteworthy that studies into the

“Government research on
racist attitudes in
Ireland and the
effectiveness of
Government policies in
combating racial
discrimination is …
lacking. [….] There is a
need for proper co-
ordination of research to
ensure collection of
baseline social and
economic data on Black
and minority ethnic
groups, data on systems,
organisations and
structures impacting on
equality, data on
changing social
attitudes, and data on
the development of
resources within Black
and minority ethnic
communities.”

NGO Alliance Shadow
Report 
In Response to the Irish
Government’s First
National Report to CERD
(2004)
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experience of racism have been generated by the nongovernmental sector, and not by the
Department.

■ Recommendation: The effective enjoyment of the right to freedom from racial
discrimination does not constitute a sufficiently high priority within the
Department’s overall policy, programmes and practice. The Department should give
the issue significantly more attention. Moreover, before racism can be tackled, the
Department must acknowledge the extent of the problem, both in terms of racist
incidents, including violence and abuse, and racism at the level of the State and its
institutions. While a lot of good work has been done in this area, the Department
must seek to identify the extent and the gravity of the problem in order for it to be
tackled effectively by conducting appropriate research.

4.1.2 Effective Remedies:
Sanctions: As discussed above, the absence of judicial guidelines in treating racism as
an aggravating factor and the high threshold of proof required in cases under the
Prohibition of Incitement to Hatred Act, 1989 constitute legislative impediments to an
effective remedy in cases of racial discrimination. 

■ Recommendation: The Department must strengthen Ireland’s anti-racism legislative
framework in line with the recommendation of the UN CERD Committee. In
accordance with the examples of good practice set out in Part I, section 3.6 of this
report, any legislative amendments must be accompanied by training for the Gardaí,
legal professionals and judges in order to ensure the effectiveness of the law.293

Compensation: The continued cap on compensation in Equality legislation does take
adequate account of the impact of racial discrimination2 9 4 on the victim of
discrimination, which raises questions about its compliance with article 6 of ICERD.295

■ Recommendation: In order to comply with article 6 of ICERD, the cap on
compensation in equality-related cases should be removed.

Access to the Law: The difficulties encountered by people from minority ethnic groups in
accessing the law, particularly as a result of resource and time constraints; also raise questions
about racism at the level of the State and its institutions. The 2-week timeframe allowed for
the “judicial review of administrative decisions made pursuant to legislation governing
immigration and asylum”, 296 which includes the time it takes to find a solicitor who is willing
to represent him/her, greatly impedes an individual’s ability to prepare their case.297 When
juxtaposed with the 6 months allowed for the judicial review of other policy decisions, it
cannot be said to meet the principle of proportionality and must be viewed as discriminatory
in effect, even though it has been held to be in keeping with the Constitution.298 The UN CERD
Committee has also criticised this time limit.299 The limited availability of legal aid for these
cases also greatly impedes the individual’s ability to mount an effective challenge in court300.
The ineligibility for cases concerning human rights, such as cases under the European
Convention on Human Rights Act, 2003 and residency on the basis of an ‘Irish-born child’, is
particularly worrying as this restriction has a disproportionate impact on people from migrant
groups.301

■ Recommendation: Procedures governing the allocation of legal aid should be
equality-proofed in order to ensure that the restrictions on legal aid do not have a

“Research should form
part of an overall
strategy that is what
appears to be missing in
Ireland at present. There
is no government plan,
this is the bottom-line.”

A Guide to Published
Research on Refugees,
Asylum-Seekers and
Immigrants in Ireland
Cotter, Integrating
Ireland (2004)
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disproportionate negative impact on people from minority ethnic groups. Moreover,
special measures should be taken in order to ensure equal access to the courts for
people from minority ethnic groups.

In addition to the difficulties encountered by individuals in accessing the courts, the “lack of a
comprehensive procedure that would tackle multi-party actions in a consistent, effective and
expeditious manner”302 does not allow for effective remedies in cases of patterns of
discrimination. While a provision exists for representative action,303 which the Law Reform
Commission has termed “a rudimentary form of class action”,304 a number of limitations govern
its application, which makes it generally unsuitable for cases of racial discrimination.305 Aside
from procedural limitations, the prohibition on the allocation of legal aid for such cases
effectively discounts it as an option for marginalized groups.306 In this context, the State’s
failure to transpose article 7 of the European Union Directive on ‘Race’, which would have
allowed for interested parties to act in order to take cases on behalf of groups experiencing
racial discrimination is particularly regrettable and raises questions about the State’s
willingness to provide effective remedies for victims of racial discrimination.307

■ Recommendation: In light of article 7 of the European Directive on ‘Race’, the State
should review procedures which determine who may take a case under Irish law.
Furthermore, the prohibition on legal aid for representative cases should be
removed.

As is evident from the previous section’s discussion on the relationship between the lack of
confidence among people from minority ethnic communities in the Gardaí and under-
reporting of racist incidents, the attitudes of law enforcement officials and the judiciary may
constitute a major impediment to victims of racial discrimination in accessing effective
remedies.308 The CERD Committee recommended that the State “intensify its sensitisation
efforts among law enforcement officials”.309

4.1.3 The Criminal Justice System
While an individual cannot make an institution racist, if there are not adequate safeguards in
place, an individual can let his or her prejudice get in the way of impartial judgement. In
particular, the relationship between shared associations of colour and criminality and
institutional racism in the form of the systematic targeting of people from ethnic minority
groups as suspects of crime has been well established. Moreover, as the Stephen Lawrence
Inquiry has unequivocally shown, institutional racism may impede the enforcement of anti-
racism legislation. Systematic human rights and anti-racism training are essential in order to
ensure the effective and impartial enforcement of legislation, whether anti-racist or otherwise.
As outlined in part I section 3.6, anti-racism training should focus on providing law
enforcement officials with both a good working knowledge of the State’s obligations under
international law and an awareness of the impact of racial discrimination on victims.312

(A) An Garda Síochána
The Gardaí constitute an example of good practice in anti-racism mainstreaming with few
resources.313 They have mainstreamed anti-racism by training a few people externally, who
have in turn been given responsibility for mainstreaming anti-racism within the organisation.
However, certain incidents and practices raise questions about the effectiveness of training.
These include the Gardaí’s response to racist incidents,314 the lack of awareness surrounding the
role of ethnic liaison officers within the force315 and the carrying out of certain operations
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which have significantly undermined relations between the Gardaí and minority ethnic
communities. Examples of bad practice include the Garda handling of protests by the Traveller
Community at Dunsink Lane316, and Operation Hyphen, which was aimed at rounding up illegal
immigrants.317 An example of good practice in acknowledging and identifying institutional
racism is provided by An Garda Siochána’s commissioning and publishing the Ionann Report,
an independent audit of compliance of An Garda’s policies and strategies with international
human rights standards.318 The openness with which the Garda Commissioner published this
report, which documents Garda abuse of powers, ill-treatment, institutional racism, and unac-
countability, marks a significant step forward towards a more open and accountable police
service in Ireland. Perhaps the strongest theme that emerged across all elements of the audit,
was a lack of respect for diversity and non-discrimination. Institutional racism was highlighted
as a key concern for the organisation, and anti-racism training was identified as an priority:
“There is an urgent need for diversity and ‘race’ relations training which will not only impart
knowledge of different cultures and faiths but also tackle the question of institutional
discrimination.” The Action Plan published by the Commissioner on foot of the Ionann report,
introduces a measure of accountability and openness by setting target dates and identifying
those with responsibility for delivery. This model should be a standard-setting one, and all
other state institutions, particularly those most likely to have negative encounters with
minority ethnic groups, should be similarly evaluated. Also welcome is the priority given by the
Gardaí to promoting “Ethnic and Cultural Diversity” within the Garda Policing Plan 2005.319

The DJELR in interview acknowledged the need “to respond effectively to the problem of
institutional racism”320 within the Gardaí. The allocation of greater resources to the Garda
Racial and Intercultural Office and Human Rights Office promised in the National Action Plan
against Racism 321 is particularly welcomed. While the DJELR’s 2005 effort to secure targeted
recruitment of people from minority ethnic groups to the Gardaí is also welcome322, beyond
amending the Irish language requirement, an holistic approach to such recruitment has not yet
been adopted, so that hidden barriers have not yet been identified and addressed, but it is
anticipated that this will follow.

These recent actions are welcome, and should be underpinned by the introduction of an anti-
racist code of practice, which would include protection against racism for Gardaí from
minority ethnic communities in the workplace.323 While the Garda Declaration of Professional
Values and Ethical Standards is not enforceable and does not contain adequate safeguard
against racism, a new Code of Ethnics is provided for under the Garda Síochána Act, 2005. An
independent Ombudsman Commission has also been provided for under the 2005 Act,324 and
it is hoped that this body will afford adequate protection against racism at institutional or
State level and inspire confidence on the part of people from minority ethnic groups.325

■ R e c o m m e n d a t i o n : The Department should ensure implementation of the
recommendation by the CERD Committee that the State establish “an effective
monitoring mechanism to carry out investigations into allegations of racially
motivated police misconduct”.326

■ Recommendation: The Garda Code of Ethics under preparation should give full
effect to human rights standards, and should be enforceable. 

(B) The Judiciary
A lack of accountability for personal racism within the judiciary also creates significant

“[E]ven though the
system of justice may be
regarded as impartial
and not affected by
racism, racial
discrimination or
xenophobia, when racial
or ethnic discrimination
does exist in the
administration and
functioning of the system
of justice, it constitutes
a particularly serious
violation of the rule of
law, the principle of
equality before the law,
the principle of fair trial
and the right to an
independent and
impartial tribunal,
through its direct effect
on persons belonging to
groups which it is the
very role of justice to
protect …. [N]o country
is free from racial
discrimination in the
administration and
functioning of the
criminal justice system,
regardless of the type of
law applied or the
judicial system in
force….” 

UN CERD Committee
General
Recommendation 31 on
the Prevention of Racial
Discrimination in the
Administration and
Functioning of the
Criminal justice System
(adopted on 17th August
2005)
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potential for institutional racism. This problem stems from deep-rooted problems in the courts,
such as a lack of transparency and data. The fact that District Court judges are not required to
provide written reasons for imposing a particular sentences does not offer sufficient
safeguards against racism.327 The absence of Court reporting in the District Court system
constitutes a significant obstacle to the collection of data on ethnicity and sentencing.328 While
the Irish Traveller Movement has established the Traveller Legal Unit, providing a recording
system for cases concerning the Traveller Community as both victims of crime and criminal
suspects,329 and Residents against Racism’s court observers have brought racism in judicial
settings to the attention of the public at large,330 it is not the job of NGOs to compensate for
State inaction, nor can the actions of NGOs ever be as systematic as actions undertaken by the
State.331

The need for a systematic approach to human rights and anti-racism within the judiciary has
been highlighted by a number of high-profile racist remarks made by judges recently.332 The
State’s failure to sanction the judges in the above-mentioned cases raises questions about its
commitment to ensuring the right to freedom from racial discrimination, and restoring
minority ethnic groups’ confidence in the impartiality of the judicial system.

■ Recommendation: The judiciary should undergo a human rights audit, and a human
rights action plan should be devised, similar to that undertaken by An Garda
Síochána. All members of the judiciary should periodically undertake human rights
and anti-racism training on a systematic basis, and the effectives of this training
should be monitored and evaluated.

(C) The Prison Service
Within the judicial administrative system, significant problems exist concerning data and
ethnicity.333 According to official figures from the Irish Prison Service, a total of 1,804 persons
(20.4%) committed to prison in 2004 indicated that they were “non-nationals”, of whom 946
(11%) were detained under immigration laws.334 The latter figure was down almost 50% on the
2003 figure of 1,852 (25.6%),335 “mostly because of the reduction in the number of short term
immigration detainees consequent on the fall in the numbers of persons arriving in the state
seeking asylum”.336 However, the state’s practice of detaining rejected asylum seekers and
undocumented migrants awaiting deportation in prisons, rather than in special facilities, has
been criticised by the CERD Committee.337 The inappropriateness of prisons for detaining
persons neither suspected nor convicted of a criminal offence, has also been pointed out by
the European Committee for the Prevention of Torture (ECPT).338 A 2005 report published by the
Immigrant Council of Ireland, Irish Refugee Council, and Irish Penal Reform Trust, found: 

“Irish law and practice do not adequately protect the rights of people refused
permission to land and people detained pending deportation. Such persons are not
being informed in writing, in a language that they understand, of their right to
challenge the legality of their detention and/or the validity of a decision to remove
them from the State. Moreover, the law does not formally recognise their rights to
inform a person of their choice of their situation, to have access to a lawyer and to
have access to medical care. Nor are such people being systematically provided with
written information in a language that they understand in order to explain the legal
procedures that apply to them and to outline their rights.”339

The report found that, in 2004, some two thirds of those detained in prison for immigration-
related reasons were imprisoned for periods of longer than 51 days. It concluded that Cloverhill

“States parties should …
develop, through
appropriate education
programmes, training in
respect for human rights,
tolerance and friendship
among racial or ethnic
groups, as well as
sensitization to
intercultural relations,
for law enforcement
officials: police
personnel, persons
working in the system of
justice, prison
institutions, psychiatric
establishments, social
and medical services,
etc.”

UN CERD Committee
General
Recommendation 31 on
the Prevention of Racial
Discrimination in the
Administration and
Functioning of the
Criminal justice System
(adopted on 17th August
2005)
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Prison and the Dóchas Centre, in which two prisons over 90% of persons detained for
immigration-related reasons in Ireland are held, do not provide an appropriate environment in
which to hold immigration detainees. It recommended that “the practice of holding
immigration detainees in prisons in Ireland to be brought to an end”; and “[i]n those cases
where it is deemed necessary to deprive persons of their liberty for an extended period under
immigration legislation, they should be accommodated in centres specifically designed for that
purpose, offering material conditions and a regime appropriate to their legal situation and
staffed by suitably qualified personnel”.

■ Recommendation: The Department should detain migrants only where necessary,
and should establish special detention facilities offering material conditions and
regimes more appropriate to the status of immigration-related detainees.

No published figures exist concerning the percentage of Irish citizens from minority ethnic
groups within the prison system, thereby excluding proper analysis of the possibility of over-
representation of people from minority ethnic communities within the prison system. However,
there is known to be a disproportionate number of members of the Traveller community in Irish
prisons compared with the non-Traveller prison population. A 2002 study of admissions to the
Central Mental Hospital from prisons found “a gross over-representation of Travellers in
forensic psychiatry admissions”, reflecting “the excess of Travellers amongst prison
committals”, It observed: “These rates suggest that a very high proportion of all Travellers will
be imprisoned at some time during their life.” In terms of the impact of this finding, the study suggested:

This ‘normalisation’ of the experience of imprisonment exposes a high proportion of all
Travellers to the adverse health and lifestyle behaviours prevalent in prisons. Prison
populations are at great risk of developing opiate and other drug dependence
disorders, with associated problems. In a more general way, the normalisation of
imprisonment is likely to have adverse effects on the expectations and aspirations of
children and adults. It adds also to the stigma attached to Travellers as a group.340

This study suggested that lessons can be learnt from other countries that have taken steps to
address the situation of ethnic minorities in their prison populations: “A practical consequence
would be to use contact with the criminal justice system as a means of engaging individuals
in culture-specific programmes for health promotion, examples of which can be found in other
jurisdictions.”

Of non-Irish citizen detainees, some 115 different countries of origin were identified,
representing a significant challenge for prison staff in dealing with cultural diversity, and
racism against and between detainees. In 2001, the DJELR commissioned the development and
evaluation of a research and training programme on “intercultural awareness, communication
and racial equality” in Wheatfield prison, “with a view to subsequently informing broader
policy, practice and procedure in Irish prisons”.341 The evaluation found that participants (staff
and offenders) strongly supported the continuation and expansion of the programme; and it
recommended that training be mainstreamed and integrated into induction and in-service
training for offenders and staff. It also recommended a prison policy statement, including a
code of practice. Details of induction and in-service training for prison staff irish Prison Service
Annual Report for 2004 contain no reference to such a programme, or of human rights
training in a more general sense, indicating that any such training is, at best, limited.

■ Recommendation: The Department should ensure that training in anti-racism and

Cloverhill Prison
accommodates
immigration detainees in
overcrowded conditions
– three to an 11m2 cell –
together with people
suspected of criminal
offences. They are locked
in their cells for more
than seventeen hours a
day and significant
restrictions – including
closed visiting
arrangements – are
placed on their contacts
with the outside world.

Although conditions at
the Dóchas Centre are
better in certain respects
(e.g. open visits and
more time unlocked),
immigration detainees
held there appear to be
bearing the brunt of the
establishment’s
overcrowding problems.
Indeed, two of them
were found to be
sleeping on mattresses
placed directly on the
floor of an 8m 2 office.
Moreover, immigration
detainees at the Dóchas
Centre are held together
with people on remand
and convicted prisoners.

Immigration-related
detention in Ireland: A
research report for the
Irish Refugee Council,
Irish Penal Reform Trust
and Immigrant Council
of Ireland
Mark Kelly, Human
Rights Consultants,
November 2005.
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human rights forms a core component of pre- and in-service training for all prison
staff.

The evaluation also found that the percentage of offenders who said they has witnessed
someone being treated unfairly rose from 48% pre-training to 80% post-training, with “the
largest increase of 35% being in physical treatment”. However, it found an “apparent
unwillingness of offenders to report incidents” - after training, 91% of offenders said they
knew how to identify a “culturally related incident” but 71% said they would not report such
an incident. According to the evaluation report: “This is a serious issue and would merit further
investigation and action.” It also concluded that “lack of knowledge of how to report is not the
reason why offenders are unwilling to report culturally related incidents”.

While an Inspector of Prisons and Places of Detention was appointed in April 2002, the office
lacks statutory powers to receive and act on complaints by prisoners. The UN Human Rights
Committee, in its 2000 concluding observations on Ireland’s second periodic report to it,
advised the Irish Government that the Independent Prison Authority, the establishment of
which was then proposed, should have the power and resources to deal with complaints of
abuse made by prisoners. 342 The ECPT has repeatedly identified the absence of an independent
statutory authority with powers to receive, investigate and take action on prisoners’
complaints as one of the critical deficiencies in Ireland’s safeguarding the human rights of
persons in detention. 343 Neither is the Inspector vested with the necessary powers, duties and
resources to meet the requirements of an effective inspection procedure, also in breach of
Ireland human’s rights obligations.

■ Recommendation: The inspection of prisons should be established on a statutory
basis as a matter of the highest priority, and, in the interim, the Inspector of Prisons
and Places of Detention should be accorded all necessary assistance and resources.
Legislative provision should urgently be made for an independent and effective
statutory complaints mechanism, either through empowering the statutory
inspectorate, or by constituting a separate statutory complaints authority such as a
Prison Ombudsman.

4.1.4 The Asylum and Immigration Systems

(A) Immigration
The emphasis on individual discretion within the immigration system, and a lack of
transparency and accountability in how decisions are made, both at the port of entry and in
the processing of applications relating to immigration matters, leaves this system open to
discriminatory practices. Presently, appeals against immigration decisions are lodged to the
immigration division of the DJELR, i.e. the same body that makes the decisions in the first
place.344 While it is possible to apply for judicial review of decisions, the difficulties of engaging
a private solicitor to take on such a case, in conjunction with the uncertainty of a successful
outcome militate against this option for many individuals and families.

■ Recommendation: The Government should comply with the recommendation of the
CERD Committee that an effective immigration appeals procedure be established in
the proposed Immigration and Residence Bill.345 This appeal process should be
entirely separate from the process where the initial application was evaluated.

“Immigration policy has
been haphazard and
unplanned. It leaves
migrant workers
vulnerable to
unscrupulous employers,
makes no proper
provision for such
workers to be joined by
their families and makes
no serious effort to
integrate them into Irish
society.”

Submission of the Irish
Human Rights
Commission to the UN
CERD Committee (2005)

68 Breaking Down Barriers



Significant potential for institutional racism exists as a result of the discretionary powers given
to immigration officers under the Immigration Act, 2004. Section 3.3 of the Act allows
immigration officers to detain or examine any person they reasonably believe is a non-
citizen,346 with the consequent risk of racial profiling, i.e. selecting individuals for questioning
solely on the basis of their appearance. Although the NCCRI called for anti-racism training for
immigration officers before the Immigration Bill became law,347 it is unclear as to whether these
officials have undergone any human rights and anti-racism training beyond their Garda
training. However, where the government’s stated policy is one of deterring illegal immigration,
it is a justifiable presumption that training alone would be wholly ineffective. Independent
monitoring of decision-making is essential. The CERD Committee noted “the reported
occurrence of instances of discriminatory treatment against foreign nationals entering Ireland
during security checks at airports”, and advised the Irish Government to “review its security
procedures and practices at entry points with a view to ensuring that they are carried out in a
non-discriminatory manner”.348

■ Recommendation: The Department should provide for independent systematic
monitoring of the practice and decisions of immigration officers at points of entry
to the state, to ensure they are complying with their human rights obligations in
respect both of refoulement and of racial discrimination.

(B) Asylum
A common theme for asylum seeker participants in the Vision 21 consultation was the
difficulty caused when passports are taken and participants were issued with an “ID card”. This
card appears on the front like a normal form of identification, but on the reverse side in large
letters it states ‘This is not an Identity card’. This has caused innumerable problems for asylum
seeking participants in being able to comply with official processes in a wide range of
institutions, the most significant for participants, being banks and the motor taxation office.
One participant, when trying to get his drivers licence, had difficulties because he did not have
the required form of identification. After being repeatedly turned down and told that his
license could not be processed he took all his documentation to another county council who
processed this for him.

The establishment of a Refugee Advisory Board was provided for under the Refugee Act, 1996,
which would have had significant potential to act as a safeguard against racism within the
applications process. This has not been implemented, and the Minister for Justice, Equality and
Law Reform is not convinced that the present legislative provision provides a suitable model
in which to move forward, hence an alternative framework is now being considered.349

■ Recommendation: The State should establish an Independent Refugee Advisory
Board 

(C) The Direct Provision System
The Direct Provision scheme began as a pilot scheme in November 1999350, alongside the policy
of Regional Dispersal351 and was introduced throughout the country by administrative circular,
rather than by legislation in April 2000.352 Under the system of Regional Dispersal, asylum
seekers have been routinely located outside of Dublin since this date. A number of serious
concerns exist regarding the Direct Provision system and racism at the level of the State and
its institutions. S

“The National
Consultative Committee
on Racism and
Interculturalism (NCCRI)
said it had received
‘consistent reports’ of
prejudice and rudeness
by some garda
immigration officers
towards people from
ethnic minorities.
NCCRI boss Philip Watt
said: ‘While we accept
security is of paramount
importance it does seem
to be the case that some
people have been
targeted, without any
good reason, simply on
the prejudice of the
immigration officer.’ …
Mr Watt said while most
immigration officers
were doing a good job
there seemed to be a
small number who
carried out their work in
an insensitive way. He
said the NCCRI was not
happy with the
‘robustness’ of training
to garda immigration
officers.”

“Immigration staff ‘make
every effort with
minorities’”
Irish Examiner
04.02.2006
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Some of the asylum seeker participants in the Vision 21 consultation spoke of the quality of
the hostels they stayed in. For women, in particular, concerns were expressed on the way they
were allocated to rooms with much younger women. In their view, they should have had more
say in where they were assigned to sleep as sharing a dormitory with younger women was
inappropriate for women who were much older. One participant felt that the way the hostel
was run did not take account of her cultural and dietary needs. It was generally agreed that
the food prepared was inadequate and participants questioned whether it provided any
nutritional value. There was also a common sense of feeling powerless. Many participants felt
that the managers of hostels had power and had the final say in their everyday lives. The lack
of choice and control, even in the preparation of their food, reinforced this sense of
powerlessness. When asked if they had made any complaint while in the hostel to a state body,
no one had done so because they did not know where to go and were afraid that they would
not be listened to. There was a general sense among participants that they should feel grateful
for what they are being given. Some participants reported overcrowding in their
accommodation and difficulties in dealing with the management. One participant believed that
if she complained to the manager, this might result in problems for her application for asylum
in the future. Although an erroneous belief, when the participant questioned whether the
manager could interfere in the process of application she was informed by other residents of
the hostel that she would be better not to complain.

Firstly, the suspension of asylum seekers’ right to work during the asylum process353 coupled
with the level of welfare payments allocated to asylum seekers under the scheme
systematically marginalises asylum seekers from Irish society. Like Irish citizens with a housing
need, asylum seekers are provided with hostel-type accommodation354 with full-board.355

However, the supplementary social welfare benefit they receive amounts to approximately one
third of the levels of payment, which an Irish citizen in a similar situation receives.356 Whereas

homeless Irish citizens receive approximately €60, asylum
seekers receive €19.10.357 The location of hostels in isolated
locations358 and the poor quality of food available in hostels
means that asylum seekers end up spending this meagre
allowance on transport and food in an attempt to meet their
basic needs.3 5 9 This allowance fails to consider the
exceptionally high cost of living in Ireland, as well as the
importance of cash in order to be able to interact with the
mainstream community. Thus the provision in the system
where asylum seekers have no money to spend, acts as a
barrier to their integration.360 The fact that this allowance has
remained static since it was introduced, in spite of the high
rate of inflation of the Irish economy and the fact that most
other benefit payments have been increased since this date,
further compounds the economic and social gap between
asylum seekers and the mainstream community.361

The compliance of the supplementary welfare allowance accorded to asylum seekers under the
direct provision system with core minimum standards under the ICESCR is extremely doubtful,
given the fact that it is much lower than that received by Irish citizens and residents on full
welfare payments, many of whom have been found to be living below the poverty line.362

Following the Human Rights Committee’s findings in the case of Gueye v. France363 regarding
pension payments, the permissibility of such as distinction under international human rights

‘The food … It is
chicken, chicken, chicken
and more and more
chips. This is very
different for me.’

‘Everyday, they give us
food like dogs.’

‘It is almost like the
hostels are designed to
discourage people from
coming here.’

Asylum seeker
participants in Vision 21
consultation
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law is not clear, especially given the findings by FLAC that this system was “based on a policy
of deterrence rather than any attempt to address the needs of as a class or individuals”.364

Indeed, it has been described as a “punitive system”, which is designed to deter individuals
from seeking asylum in Ireland. 365

■ Recommendation: Asylum seekers should be allocated supplementary welfare
allowance at the same level as homeless Irish people living in hostels, and the Direct
Provision system should be formally poverty–proofed.

■ Recommendation: Asylum seekers should have the right to work after 6 months.366

■ Recommendation: The Department should develop a comprehensive integration
strategy for asylum seekers, in line with its obligations under article 3 of ICERD, as
recommended by the CERD.

The DJELR operates no central programme aimed at the integration of asylum seekers. While
the actions of community groups in certain areas constitute examples of good practice in
terms of anti-racism and integration, whether an asylum seeker is given the chance to
participate in society during the asylum process depends on where they are located under the
Direct Provision system. 367 In addition to there being no programmes aimed at fostering their
participation in mainstream Irish society, asylum seekers receive no official advice on their
rights and entitlements other than about the refugee status determination process,
contributing to a climate of fear where asylum seekers feel that if they report racist or other
incidents, their asylum claim will be negatively affected.368 The NCCRI has engaged in a certain
number of human rights training with officials from the Reception and Integration Agency
under its training for trainers programme.369 However the effectiveness of such training is
questionable when pitched against structures within the Direct Provision system, which are
inherently discriminatory in themselves, but also allow for racism on the part of individuals
working within the system to go unpunished. The lack of an independent complaints procedure
within the Direct Provision system in situations where the accommodation centre resident may
have a problem with the Manager, is also indicative of an attitude towards asylum seekers
which underscores the entire reception and accommodation system.370

■ Recommendation: The Department should establish an independent complaints
procedure within the reception and accommodation system, and an enforceable
code of practice for staff and management of centres. 

(D) Appeals
There is a severe lack of transparency in the manner in which the Refugee Appeals Tribunal
assesses appeals. With no public record available of proceedings and hence to precedence,
solicitors have reported difficulty in preparing cases. In addition there have been reports of
racist comments and aggressive tones being used to intimidate clients. There have also been
suggestions that some judges on the panel have rarely granted an appeal, and thus there is no
legal certainty in the process. 371

■ Recommendation: We endorse the findings of the Report into the Refugee Appeals
Tribunal – which calls on these procedures to be made public, and we urge the
government to provide training facilities for members of the Tribunal.372 The
systemic failures to determine the veracity of asylum claims lead to the strong

“Presently, no
integration measures at
all are foreseen for
asylum seekers. ECRI
would like to stress the
importance of integration
measures from the outset
of the asylum
application process, both
for the asylum seekers
themselves, who may in
the first place spend
quite long periods in
Ireland while their
applications are under
consideration, and who
may then be granted
refugee status or
humanitarian permission
to remain, but also to
increase awareness and
understanding among the
majority.”

European Commission
against Racism and
Intolerance
Second report on Ireland
Adopted on 22 June
2001 and made public
on 23 April 2002
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suggestion that Ireland is failing in its fundamental responsibility vis-à-vis the
principle of non-refoulement. 

4.1.5 A Department of Equality and Human Rights?
The Department of Justice, Equality and Law Reform has responsibility for drafting, monitoring
and reviewing legislation and policy in the area of discrimination and human rights. It is also
the central coordinator of all state activities under the National Action Plan Against Racism,
and other cross-departmental equality measures. Equality legislation referred to in Section 2.2,
the Prohibition of the Incitement to Racial Hatred Act 1989 in Section 2.3, and the ECHR Act
in Section 2.4 all come within its remit. While each of these measures is most welcome, the
Department itself as a whole has evinced a reluctant and minimalist attitude towards adopting
each of these pieces of legislation, and/or enhancing the protections they afford. The ECHR Act
was the weakest possible form of incorporating the ECHR, a requirement of the 1998 Belfast
Agreement. The state’s equality legislation was broadly required under EU law, and efforts on
the part of the Equality Authority to have it strengthened have been resisted by the
Department, as outlined in Section 2.4 That the Department, in enacting the Equal Status Act,
2004, did not take that opportunity to remedy anomalies within Ireland’s equality legislation,
and took a minimalist approach to the protections suggested in the EU Race Directive, raises
serious questions about the level of the its commitment to human rights and anti-racism.
These concerns apply more broadly than anti-racism across all areas covered by the
Department’s equality remit.373

When asked to discuss any state policies, laws or initiatives that have impacted on them, many
of the migrant participants in the Vision 21 consultation referred generally to those of the
Department of Justice, Equality and Law Reform, illustrating the key role it is playing in their
lives and the importance they attached to decisions that this department makes. These
measures included deportation of failed asylum seekers, work entitlements of asylum seekers,
residence application process for parents of ‘Irish born children’ (i.e. in parentheses), the work
permits system, and work entitlements of non-EEA migrant students.

The Department’s multiple remits and roles, with its overriding concern with its justice agenda,
has the consequence that its equality remit is evidently overborne by its justice remit. That the
Department appointed a Minister of State with special responsibility for equality issues in
1997374, has not served to resolve the inherent tension between these competing priorities. The
office of the Minister of State does not have the ministerial powers, resources and the
influence that a seat a the Cabinet table brings, that his office requires in order to be effective,
and to wield influence and control over all other government departments encompassed by its
equality brief. It is therefore concluded here that there is a fatal tension between the
competing roles and interests of the Department as currently constructed, and that its equality
brief should be removed and vested in a separate department specifically established with
responsibility for equality and human rights issues.

According to the 2000 Equality Authority report, Building the Picture, a comprehensive system
of equality monitoring should comprise the following: 1. Measures for the effective
assessment of current government policy in areas such as employment, training, childcare,
education, health, poverty and representation; 2. Development of specific equality guidelines
to inform the policy-making process in these areas; 3. Development of structures and systems
to enhance the policy-making and implementation process, at central, regional and local level;
4. Integration of specific equality objectives into all areas of economic and social policy; 5.

The Minister for Justice,
Equality and Law
Reform, Mr McDowell,
has described the
Equality Authority as ‘a
ginger group’ and said
inequality is an
incentive in the Irish
economy.

The Equality Authority
was a ‘ginger group as
well as a statutory body’,
he said in an interview
with the Irish Catholic.
[….]

Speaking to The Irish
Times last night, Mr
Crowley said Mr
McDowell's comments
amounted to ‘soundbites
from a bigger position’,
but ‘opened up the
possibility of a very
significant and profound
debate on equality in
Irish society’.

‘McDowell says
inequality an incentive
in the economy’
Irish Times, 28 May
2004
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Development of a programme of action based on specific time scales, targets and resourced
mechanisms for the realisation of those policy objectives; and 6. Establishment of indicators
for monitoring the implementation of policy, assessing objectives and reviewing programmes
of action. That little has been developed by the Department on these six fronts, is evidence of
its not being in a position to prioritise its equality agenda. 

This inherent tension between the separate and competing roles of the Department is
particularly troubling when viewed in the context of a controversial comment made by the
Minister with cabinet responsibility for equality on the benefits of inequality to Irish society in
an interview: “A dynamic liberal economy like ours demands flexibility and inequality in some
respects to function”.375 That the Minister publicly dismissed the role of the Equality Authority
in advocating for improvements in legislative protections against discrimination as that of a
“ginger group” 376 offers a useful insight into how this Department may view its own equality
brief.

The Irish Human Rights Commission has noted, “the Minister for Justice, Equality and Law
Reform routinely and comprehensively refers legislative proposals to the Commission”.377

However it has commented: “We have asked Government to ensure that other Departments
refer legislative proposals which may have human rights implications to us. We have been
assured that this will happen, but so far it has not.” Since the IHRC does not have the power
to compel government departments to do so, this strengthens the suggestion that a
Department of Equality might also be vested with overarching government responsibility for
human rights issues.

Recommendations to the Department:
■ The Department should undertake the measures recommended by the CERD

Committee to strengthen Ireland’s anti-racism legislative framework.

■ Adequate resources, measurable outcomes, and clear timeframes should be
allocated in order to ensure that the strategies set down in the National Action Plan
against Racism do not remain merely statements of good intent, but become a
reality.

■ The Department should implement the amendments to Ireland’s current equality
legislation proposed by the State’s expert bodies in the field of human rights and
anti-racism. On the whole, there is a need for the Department to afford greater
weight to the recommendations made to it by expert bodies, as well as the minority
ethnic groups, who are potentially affected by the Department’s policies and
programmes. 

■ The Department should implement all aspects of the European Council ‘Race’
Directive in good faith and in keeping with its international obligations.
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4.2 The Department of Enterprise, Trade and Employment
The mission statement of the Department of Trade, Enterprise and Employment (DETE) reads as
follows:

To promote the sustainable development of a modern competitive enterprise economy
based on quality employment, social inclusion and enhanced working and living
standards.378

The DETE comes under review in this report because of the importance of the right to work in
enabling individuals and groups to fully participate in society.379 The right to work, particularly
in terms of access to the labour market without discrimination and minimum levels of pay,380

also impacts greatly on the right to an adequate standard of living for the worker and his/her
family.381 Furthermore, the right to “just and favourable conditions of work” as well as
“protection against unemployment”382 has a great influence on a worker’s right to physical and
mental health.383

The interview conducted with the DETE revealed a high level of understanding of institutional
racism on the part of officials working within the Department. Safeguards against institutional
racism included the implementation of a systematic anti-racism training initiative, which
started in 2002 with training of officials in direct contact with the public, and was extended
to officials in management and policy-making positions the following year. While the
outcomes of this initiative have not been formally evaluated, the DETE is in consultation with
the NCCRI over the future of this initiative, and welcomed the suggestion by the research team
that it should include an evaluation of the effectiveness of the training it has already
undertaken, in its forthcoming plan. However, the high level of awareness within the
Department of the importance of anti-racism and human rights, in terms of avoiding a dis-
proportionately negative impact of the Department’s policies and practices on vulnerable
groups within the labour market may be seen in the importance attributed to equality-
proofing in the preparation of Memoranda, internal anti-racism training and the close working
relationship the Work Permits Section has with bodies such as Migrant Rights Centre Ireland.384

There is a gap between the policy areas that come within the remit of the DETE and areas
where people from minority ethnic groups feel discriminated against. While the DETE
acknowledges the over-representation of migrant workers at the lower end of the labour
market, they suggest that it is not the function of the DETE to tackle this issue. It was felt that
this a matter coming within the remit of other bodies, for example the Equality Authority, with
the duties, powers and funding for combating racism and promoting equality in multicultural
workplaces.385 However, if there is space for gender mainstreaming and the promotion of Equal
Opportunities on the grounds of gender within the National Employment Action Plan, of which
the DETE is the author, equal opportunities for people from minority ethnic groups might also
be promoted and mainstreamed. 386

4.2.1 Experiences of Vision 21 participants
There was a consensus among migrant participants (this paragraph refers to those other than
migrant workers residing in Ireland on the basis of work permits, as their positions are by
definition limited), that migrants face more difficulty in finding employment. It was noted that
in Ireland, finding employment might not be the main issue for migrants. Instead, it is finding
a job that matches qualifications attained in other countries. Participants felt they were part
of a vicious circle whereby they required Irish experience to get employment but no one would
employ them in order to allow them to gain the work experience employers were looking for.

“(1) Everyone has the right to
work, to free choice of
employment, to just and
favourable conditions of
work and to protection
against unemployment. 

(2) Everyone, without any
discrimination, has the
right to equal pay for
equal work. 

(3) Everyone who works has
the right to just and
favourable remuneration
ensuring for himself and
his family an existence
worthy of human dignity,
and supplemented, if
necessary, by other means
of social protection.”

Article 23, UDHR
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It is worth noting that the majority of participants in focus groups one, two and three had
degrees and diplomas and other skills which would qualify them for a range of jobs in Ireland.
Many workers were in jobs far below their skill levels and felt that their qualifications were not
valued. Many had challenges in getting their qualifications and experience recognised by
employers. It was suggested that there is a certain level of acceptance of this inevitability, even
from staff working with immigrants. Participants gave examples where training and teaching
staff, employed in government-funded programmes, consistently gave the impression that
they would be most likely to secure unskilled manual work.

Participants reported experiencing discrimination in access to employment due to their visible
ethnicity. When asked if they knew where to complain or seek advice, some participants
mentioned the Equality Authority and the Citizens Information Centres. It was clear that
participants felt the state had a role to play in addressing issues affecting migrant workers.
Those on work permits felt that the work permit system was unfair in giving too much power
to employers, and can hamper the ability of migrants settling into working life and secure
employment. An international student felt it was nearly impossible to live with the restriction
of working only 20 hours. The uncertainty around work permit procedures including changing
employers can also cause difficulties. On the one hand, it was felt, employment law and bodies
such as the Equality Authority exist to protect the rights of minority ethnic communities but
employment and work permit policies could be reviewed to ensure that the system itself does
not allow for exploitation and discrimination. Asylum seekers, who do not have the right to
work, expressed frustration and anger, not at the policy itself, but at the length of time they
had to wait in the asylum process until they were granted refugee status and entitled to take
up paid employment. This was also the case with those who were parents of ‘Irish born
children’.

Participants in the Traveller focus group outlined the lack of recognition of the skills Travellers
had to offer and the loss of their old way of life such as tending horses (following the Control
of Horses Act, 1996) and metalwork. When dealing with state employment services as well as
private employers directly Travellers often feel that they are not considered seriously for
employment from the start. Several participants had been in contact with state services when
looking for work but have not received the follow-up contact that they had been assured of.
This treatment has led many Travellers to believe that state employment services have nothing
to offer them. One participant remarked: “There are many Travellers that have to hide their
identity to find a job… They have to live a double life… if people knew they were a Traveller
they would never get a job.” The feeling is that both personal and institutional racism,
combined with reluctance on behalf of private employers to employ Travellers, result in
creating barriers for Travellers to enter the labour market. 

Knowing where to access information and advice on employment and jobs was another issue
for a number of participants. They felt that there was a lack of guidance and support and this
made it more problematic to access employment. Participants in the Traveller group felt that
it was difficult to access mainstream employment because there is a lack of confidence and
they would not be afforded the flexibility and informality that they would be used to within
their own community. Suggestions to improve the situation included the creation of more
opportunities for Travellers to work for their community and provide services and having more
people to work on education and training as well as employment advice. Those on work
permits felt that information on work permit procedures and advice on how to deal with
difficult employers should be made more widely available. When asked who would be best

“The realisation of rights
is in large part
dependent on adequate
protection, information
and redress mechanisms.
At a statutory level,
greater resources must be
given to bodies such as
the Labour Inspectorate
and the Employment
Rights Unit in the
Department of
Enterprise, Trade and
Employment to ensure
that they can fulfill their
statutory role, including
the provision of targeted
and accessible
information to migrant
workers on their
employment rights.”

Safeguarding the Rights
of Migrant Workers and
their Families
Irish Human Rights
Commission & NCCRI
(2004)
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placed to deliver such as service participants felt that more funding could be made available
to employ community and support workers who themselves were members of migrant
communities.

4.2.2 Access to the Labour Market for People from the Traveller
Community

Arising from the government’s commitments under Sustaining Progress, the National Anti-
Poverty Strategy and the National Action Plan for Social Inclusion among others,387 the DETE
operates a number of programmes that aim to improve access to the labour market for people
from minority ethnic groups. In spite of a number of programmes targeted at the Traveller
Community,388 the latest census figures show that people from the Traveller Community are
startlingly over-represented in terms of unemployment, with 73% of men and 63% of Traveller
women officially unemployed, as opposed to 9% and 8% respectively of the general
population.389 When questioned by the CERD Committee on continuing high levels of
unemployment within the Traveller Community in spite of its initiatives, the State attributed
its lack of success to the low retention rates of Travellers in formal education.390 However, in its
submission to the Committee, the Irish Traveller Movement has attributed this to the low
impact of the DETE’s targeted employment programmes due to a lack of resources, the
existence of other policies that undermine the potential of these programmes, as well as an
acceptance of the status quo at institutional level.391

The CERD Committee recommended the Irish Government to “intensify its efforts to fully
implement the recommendations of the Task Force on the Traveller community, and that all
necessary measures be urgently taken to improve access by Travellers to all levels of education,
[and] their employment rates”.392 A significant shortcoming in the DETE’s approach to improving
access to the labour market for members of the Traveller Community is the lack of focus which
it places on self-employment, particularly within the traditional Traveller Economy, in spite of
a marked preference among members of the Traveller Community for self-employment.393 The
need for the State to take positive steps to combat barriers to self-employment was
highlighted in a study published by Pavee Point in 2003, which described the difficulties
encountered by Travellers in setting up their own business, such as “barriers in accessing
credit” and “discrimination when applying for trade licences”.394 Moreover, the study showed
that certain laws, including the Casual Trading Act, 1995 and the Control of Horses Act, 1996
constitute real impediments to the Traveller Economy.395

If equality-proofing was a standard tool of practice at the time these laws were enacted, they
could have been drafted in such a way that they would not have had a disproportionate
negative impact on the Traveller Economy.396 The importance of eliminating racism at State
level in order to effectively improve access to the labour market for people from the Traveller
Community may be seen in the limited success of the European Union funded Equal Initiative
on the development of the Traveller Economy, the limitations of which are accredited to the
State’s unwillingness to mainstream equality, including respect for and acceptance of cultural
diversity as a part of its overall strategy for economic development.397

■ Recommendation: There is a need for a cross-departmental approach in order to
combat racial inequalities in the labour market. Current practices with regard to
gender mainstreaming should be extended to ensure that people from minority
ethnic groups have equal opportunities in the labour market, taking into account
the examples of good practice discussed in Part I of this report.398 Recommendations

“The content outlined
within Appendix 1 [of
Ireland’s First Report to
the Committee on the
Elimination of Racial
Discrimination] can be
distilled down to three
essential points: 
■ The level of financial

resources targeted at
the Traveller
community 

■ The plethora of sub-
legislative policy
aimed at Travellers 

■ A tacit acceptance
that the above
continues to fail to
address the
discrimination
experienced by
Travellers.”

Irish Traveller Movement 
Shadow Report and
Commentary on the First
National Report by
Ireland to the CERD
Committee (2005)
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made by the Task Force on the Traveller community to improve access by Travellers
to employment and to all levels of education must be fully implemented 

4.2.3 Access to the Labour Market for Asylum Seekers and
Refugees

Refugees and people with humanitarian leave to remain, who have the right to work,399 can
experience significant barriers in accessing the labour market. A study carried out by Fanning
and Loyal in 2000 noted that qualifications can become outdated during the asylum process.400

They also identified direct and indirect discrimination, language barriers and obstacles relating
to the recognition of qualifications as factors which place refugees at a particular
disadvantage in terms of job-seeking. While the State operates various programmes, such as
the FÁS ‘Back to work’ programme for refugees and people with humanitarian leave to
remain,401 barriers to accessing employment in the areas in which asylum seekers and refugees
would have worked before coming to Ireland are not adequately tackled, which results in
asylum seekers and refugees being forced to take unskilled jobs, which in turn results in over-
representation of people from minority ethnic groups at the lower end of the labour market.

Findings from Vision 21 ’s consultation with people from ethnic minority groups on
institutional racism found that discrimination in access to employment was common. While
participants in the research could not prove these allegations, there was a consensus that
participants were judged on their appearance or country of origin, rather than their skills. Even
where candidates did not attribute the fact that their application for a particular post was not
given any real consideration to racism, there was a feeling that work experience obtained
outside Ireland did not count. In addition to experiences of direct discrimination, Fanning and
Loyal note that non-citizens experience indirect discrimination in accessing the labour market,
as they are unable to avail of the social networks which Irish people avail of in job-hunting.402

They are also lacking the in-depth knowledge which Irish people have of how the national
labour market works, for example they lack knowledge of the history of particular companies
or sectors and recruitment practices. 403

■ Recommendation: A programme should be put in place to redress the barriers
encountered by migrants, refugees and persons with humanitarian lave to remain
in accessing work as part of a comprehensive integration programme.

4.2.4 The Enforcement of Ireland’s Employment Legislation
While discrimination in relation to access to employment is covered under the Employment
Equality Act, it is extremely difficult to prove. Questions arise concerning whether employers
are sufficiently aware of their obligations under the law in this respect and whether enough is
being done on the part of the State to make this section of the law effective. Improving
employers’ knowledge of their obligations towards people from minority groups under this
legislation, as well as the consequences of a finding against them in relation to this legislation
could significantly improve access to the labour market for refugees and persons with
humanitarian leave to remain, who are legally entitled to work.404

At the same time that the DETE were confident that employers are sufficiently aware of their
obligations under Ireland’s employment equality legislation, they stressed that under its
present mandate, the labour inspectorate may only investigate whether an employee’s working
conditions comply with the minimum standards set down in Irish law, such as the minimum
wage. In addition to not being empowered to investigate discrimination in terms of accessing

‘I received the work
authorisation but I didn’t
receive any other
information – what
should I do next? I
looked for a job on the
Internet but I didn’t
know how to give my
information.’

‘I have been useless for
many years, now I can
get work. How I find out
where I am valued for
work’

Participants with refugee
status or permission to
remain, in Vision 21
consultation
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employment, the labour inspectorate has no power to act in situations where employees are
being discriminated in terms of differential treatment or where some employees are being paid
above the minimum wage and others are not. In each of the above cases, they said that they
would refer the matter on to the Equality Authority.405 While the attitude of the DETE is positive
in this respect, the appropriateness of the Equality Authority as a means of attaining redress
in the above cases is doubtful, given the resources available to the Equality Authority and the
range of fields of activity for which it is responsible.

While migrant workers have the same employment rights as Irish workers in theory, in practice
they tend to find themselves in a more vulnerable position, often as a result of the types of
jobs which they tend to have. The DETE pointed out that workers may be too afraid to complain
or tell the truth about their working conditions, having been intimidated by their employer. In
order to overcome this obstacle, the DETE are in the process of putting in place a cross-
departmental initiative along with the Department of Finance and the Department of Social
and Family Affairs, so that they can ensure that migrant workers are being paid the minimum
wage and that their social security is being paid for them, rather than enriching an
unscrupulous employer.406

■ Recommendation: Consideration should be given to the expansion of the role of the
Labour Inspectorate, so that discrimination in the workplace may be effectively
tackled. This expansion should be accompanied by the allocation of sufficient
resources in order to ensure the effectiveness of the Inspectorate.

4.2.5 Migrant Workers
The current work permit system, which gives the employer rather than the employee the work
permit, leaves migrant workers in a particularly vulnerable situation.407 According to Mary
Robinson, the Former High Commissioner for Human Rights, this process resembles “bonded
labour”.408 In 2005, the DETE published the Employment Permits Bill, 2005, which, according to
the Minister, would introduce a ‘Green Card’-type system, where a two-year permit could lead
to permanent or long-term residency, and holders of such permits would be immediately
entitled to family reunification. Furthermore, the permit-holder’s spouse would be entitled to
work without requiring a work permit. However, the Immigrant Council of Ireland has noted
that that, “[a]s currently drafted, the Bill does not significantly change the work permit or
working visa/authorisation schemes”.409 It points out that the DETE “has not taken the
opportunity presented by this Bill to address key deficiencies associated with current forms of
permission to work in Ireland”, which “relate to the ownership of labour, the exploitation of
workers, the enforcement of existing legislation and, in particular, the great disparity between
the rights afforded to different categories of workers to family reunification and the rights of
their spouses to work”. The ICI has suggested several amendments to the Bill if it is to ensure
that the proposed legislation actually addresses and improves upon the deficiencies of the
current employment permits system.

While the issuing of work permits directly to the worker is not specifically proposed in the
Employment Permits Bill 2005, the DETE stated that the decision to give work permits directly
to employees is not completely out of the question, especially given the CERD Committee’s
recommendation that the State review its current policy and give work permits directly to the
workers themselves.410 While the Bill will institute a number of safeguards against the
exploitation of migrant workers, unless work permits are given directly to employees their
ability to effectively invoke their human rights will remain the same.

“In relation to (a) access
to employment (b)
conditions of
employment (c) training
or experience for or in
relation to employment
(d) promotion or
regrading or (e)
classification of posts,
an employer shall not
discriminate against an
employee or a
prospective employee
and a provider of agency
work shall not
discriminate against an
agency worker”

Section 8
Employment Equality
Act 1998
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■ Recommendation: The Employment Permits Bill 2005 should be amended in line
with the Immigrant Council of Ireland’s recommendations. In order to ensure the
effective enjoyment of their human rights, migrant workers, rather than employers,
must be issued with their work permits.

■ R e c o m m e n d a t i o n : The Department should conduct and publish economic
information to show the positive impact of migrant workers on the Irish economy.

4.2.6 Women from minority ethnic communities
The CERD Committee recommended the Irish Government to “take measures with regard to the
special needs of women belonging to minority and other vulnerable groups, in particular
female Travellers, migrants, refugees and asylum seekers”.411 Women from minority ethnic
communities face additional barriers in accessing the labour market, the main obstacle being
lack of affordable childcare.412 The requirement of having signed on the live register in order to
access work on community development programmes disproportionately affects Traveller
women, many of whom would have never worked outside the home, having married young.413

The exemption in the Employment Equality Act relating to work done in private houses has a
disproportionate impact on non-citizen women, who are disproportionately represented as
domestic workers. While this exemption applies to access to, rather than conditions of
employment, the ambiguity surrounding domestic worker’s entitlements under Ireland’s
employment equality legislation does not provide adequate safeguards against exploitation.414

■ Recommendation: The State should amend the provision in the Employment
Equality Act 2004, which excludes domestic workers from its protection. 

4.3 The Department of Health and Children
The mission statement of the Department of Health and Children is:

To support, protect and empower individuals, families and their communities to
achieve their full health potential by putting health at the centre of public policy and
by leading the development of high quality, equitable and efficient health and personal
social services.

The Department comes under scrutiny in this report in respect of its health brief (not its role
in relation to children) as both an Employer and a Service Provider. However, while the Minister
for Health and Children was asked to provide a nominee for interview who could speak on
behalf of the Department in both roles, the research team was provided with a representative
from the Health Services Employers Agency.

As a service provider the Department is responsible for ensuring that everybody living is Ireland
is able to enjoy “the highest attainable standard of physical and mental health”415. In order to
comply with its duty not to discriminate in relation to the right to health, the DOHC, as an
agent of the State must ensure that healthcare is both accessible to and culturally appropriate
for people from minority ethnic groups. As the largest public service employer of people from
minority ethnic groups, the Department of Health is responsible for ensuring the right to
freedom from racial discrimination in the workplace.

4.3.1 Experiences of Vision 21 participants
When asked to describe their experiences with health services, many participants described

“One of the primary
barriers to Traveller
women participating in
… employment is their
experience of individual
and institutional racism
… when attempting to
gain access to
employment.”

Submission of the Irish
Human Rights
Commission to the UN
CERD Committee (2005)
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having had generally positive experiences. Discussing satisfaction with services, a number of
issues were raised which were not specific to minority ethnic groups and related to the overall
quality of health care services e.g. waiting lists. Some immigrant participants explained why, at
times, they did not feel comfortable dealing with General Practitioner (GPs). The difficulties
were mainly around language in terms of explaining their complaint to the GP and
understanding the explanation or diagnosis when it was given. Some of these participants
were not registered with a GP. These were generally those who did not have children and when
asked what they would do if they became ill, some said they would go to the chemist while
others said they would go to the emergency department at the hospital indicating either a lack
of familiarity with GPs or a significant level of discomfort. For migrant participants, language
appeared to be the most apparent barrier in accessing health services. One respondent said: “It
can take a very long time to explain your problem. I don’t know if I have it right.” When asked
how they coped with these difficulties, one person responded that she relied on her husband
whose English was much better than hers. Another said: “You learn to communicate with your
hands…. pointing.” None of the participants in that focus group were aware of any available
interpreting services and how they might even begin to access this if it were available to them.
It is interesting to note though that the participants took this difficulty as more of a
responsibility on themselves to improve their English in order to make themselves clearer to
the health professionals.

While many participants highlighted that some progress has been made in relation to male
circumcision, it was also raised as something that needs more attention. This was something
that was seen as culturally and religiously significant for some of the focus group participants. 

Generally, Traveller participants felt that healthcare is accessible, but all had heard of and some
had experiences of difficulties relating to personal racism by individual members of staff in the
healthcare system. The Traveller participants felt that healthcare staff more readily accepted
Travellers who were most like the settled community in their appearance. One participant said:
“Once staff [members] hear a Traveller accent it changes everything.” It was felt that staff will
often change their demeanour when they realise that they are dealing with a Traveller client.
Though it is difficult to say whether this leads to different outcomes for Travellers, it certainly
increases their feeling of discomfort in accessing the service in the first place. 

4.3.2 The Health Service as an Employer:
A significant effort has been made by Health Service to combat racism in the work place.416 The
Health Service Management Institute (IHSMI) is in the process of elaborating anti-racist policy
and practice guidelines in conjunction with the NCCRI.417 As with other sectors, it is hoped that
these guidelines are accompanied by training in order to ensure their effectiveness.418 However,
the DOHC’s approach to combating racism within the Health Service is problematic in that it
only focuses on cultural, rather than power relations. 

While people from minority ethnic groups are over-represented in the lower ranks of the
sector, the Health Service Employer’s Agency (HSEA), who were nominated by the Department
to speak on its behalf, rejected the notion that institutional racism might be responsible for the
preponderance of people from minority ethnic groups in the lower ranks of the health service.
However, the view expressed by the HSEA during the research team’s interview revealed a
limited understanding of institutional racism, which did not include measures which had a dis-
proportionate negative impact on people from minority ethnic communities unintentionally or
as the result of an omission.419 Moreover, a reluctance to deal with inequalities in the health

“She smiled and said to
me look… here in Ireland
we don’t do that. I said
why? … Is it not in my
religious freedom? She
referred me to the senior
person and I came back
another time and they
said ‘okay we will see
what we can do’. I
waited and they gave me
an appointment for a
year and a half later so I
called and said I can’t
wait. My boy will be
older and it will be very
painful. So I got
information and found
that in Dublin there is a
shorter period so I got a
six months appointment.
To use the lady’s words,
she said that for the
service it was not a
priority and it was not
very humane. I didn’t
ask for her opinion on
my culture.”

Migrant parent in Vision
21 consultation
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service in terms of ‘race’ was observed.420 This view was also expressed by the Irish Medical
Organisation (IMO), who noted that doctors from minority ethnic communities, who were
experiencing problems with their employer preferred to have their cases dealt with on the
merits, rather than by bringing ‘race’ into the equation.421

While “nearly half the junior doctors working in Irish hospitals are non EU doctors only about
1% attain consultant status.”422 The HSEA has expressed concern that to draw the conclusion
that institutional racism exists as a result of these statistics would be to grossly oversimplify
the reason for this current state of affairs. It has stated that to suggest that institutional
racism is at work here would be to assume that all doctors wished to become consultants,
further explaining the lack of consultants from minority ethnic communities by referring the
research team to the Hanley report, which recommended the creation of more posts, where
junior doctors would receive accredited training, which would enable them to achieve
consultant status.423

At present, Ireland has one of the lowest consultant per capita rates in the Organisation for
Economic Co-operation and Development (OECD) countries. Furthermore, while all junior
doctor posts are training posts in theory, in practice this is not the case.424 Doctors from
minority ethnic groups experience difficulties when it comes to entry into the institutions,
which provide accredited training programmes for higher specialist training.425 There is a need
for further investigation into this matter in order to clarify the reason for these difficulties and
it must be emphasised that the DOHC can certainly not rule out institutional racism without
conducting such an investigation. Even if this over-representation of people from minority
ethnic groups in the lower ranks of the Health Service results from indirect, rather than direct
or intentional discrimination, the Department still has a responsibility under article 2 of ICERD
to undertake affirmative action in order to ensure equality of opportunity for healthcare
professionals from minority ethnic groups. 426

As regards access to training for nurses, the HSEA concedes that, while migrant nurses and
other employees have experienced difficulty in accessing vocational training,427 a factor which
has a significant impact on an individual’s potential for career development,428 it has made a
considerable effort to ensure that migrant nurses are given equal access to training in recent
years. It also maintains that the Fixed Term Employment Act 2003, which obliges employers to
treat employees on fixed term and other contacts equally in terms of access to training as well
as other matters, has allowed for significant progress to be made in the area of equal
opportunities for migrant nurses. 429

While the Protection of Employees (Fixed Term Work) Act of 2003 has improved conditions for
employees at the level of legislation, it is not always respected by employers in practice, as the
case of Chalikonda V.R Prasad v. Merlin Park Regional Hospital has shown.431 The HSEA has
emphasised that it is one of its priorities to decrease reliance on short-term contracts by
Health Service Employers, as it considers the system of continuingly renewing short-term
contracts for employees to constitute bad practice in that it is unfair on the employee, who is
deprived of job security.432 From an anti-racism perspective, this reliance on fixed term
contracts disproportionately affects healthcare professionals from minority ethnic
communities, both in terms of numbers and the fact that they do not have the same local
support network as Irish healthcare professionals.
Good practice in terms of dealing with applications for promotions and offering opportunities
for training constitute safeguards against institutional racism within the Health Service. Both

‘The health service has
been very good towards
asylum seekers.’

‘The people [working in
public services] here are
very polite and nice to
me.’

‘My child was sick and
was in hospital for one
week. The staff were
very good to me.’

‘I was received very well
when I first arrived in
Ireland’.

Participants in Vision 21
consultation focus
groups
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the Irish Nurses Organisation (INO) and the Overseas Medics of Ireland (OMI) have called into
question the level of transparency inherent in the interview process for jobs in the health
service. The INO has stated that the “general suitability” in interviews allows for favouritism
within the interview process.433 Furthermore, the OMI contends that a system of “patronage”
exists within the Irish health service.434 The HSEA is satisfied with the level of transparency in
the interview process and strongly disputes the views of these representative organisations.435

However, compulsory human rights and anti-racism training for health service employees
taking part on interview boards would greatly enhance the confidence of people from minority
ethnic groups in the interview process. It should be implemented within the Health Service, in
recognition of the over-representation of people from minority ethnic communities at the
lower end of the health service. 

4.3.3 The Department as a Service Provider
Examples of good practice undertaken by the DOHC in order to improve the quality of service
it provides to people from minority ethnic groups include the implementation of an equality
review and an equality action plan as a pilot project in the North Western Health Board
region.436 It is hoped that the outcomes of this project will lead to the mainstreaming of human
rights and anti-racism as a central part of the Department’s programmes and policies. 

While targeted initiative such as the Traveller Health Strategy437 and the Minority Health
Forum438 constitute very positive initiatives in terms of improving the health status of people
from minority ethnic communities,439 it is worth noting that the motivation behind the
implementation of targeted strategies by people from minority ethnic communities is
perceived as aimed at their exclusion from the mainstream system.440 While targeted health
strategies have a role in improving the health status of people from minority ethnic groups,
the Department must ensure that these policies do not lead to a violation of article 3 of
ICERD.441

The Department must ensure that training on the special needs of people from minority ethnic
groups and human rights and anti-racism training is mainstreamed for all healthcare
professionals. An anti-racism strategy for healthcare professionals should include training on
the delivery of culturally appropriate healthcare, in addition to the impact of religious beliefs
on the way in which healthcare should be provided. Moreover, the need for systematic training
in order to combat popular racism and prevent its transfer to institutions, such as the health
service should not be underestimated. 

There is a lack of safeguards at policy level in order to ensure that people from minority ethnic
groups have access to treatment without discrimination. This is also evidenced by the fact that
Travellers experience difficulty in getting a General Practitioner to take them on as patients.442

Additionally, asylum seekers and refugees who are survivors of torture, have difficulty in
accessing appropriate healthcare, as no facilities for survivors of torture exist outside Dublin.
This constitutes a significant problem, given that asylum seekers have been systematically
relocated outside of Dublin under the policy of Regional Dispersal since 2001 and that an
individual has undergone torture often does not become apparent prior to this relocation.443

Even where positive measures exist, they are not well-known. For example, in spite of the fact
that a translation service have existed for some time in the State, healthcare professionals are
largely unaware that this service is available to them,444 which results in the standard of
healthcare available to people with limited English being compromised. A potential for mis-

“Health inequalities can
arise across a number of
the grounds of equality
legislation including …
ethnicity ….  Some of the
barriers that minority
groups may face may be
attitudinal amongst
service providers. Other
barriers may be
communication barriers
and the provision of
information by methods
that are inaccessible to
certain minority groups
….” This report
recommended the health
service to “monitor
primary and secondary
care access for equity on
the basis of … ethnicity”

Health Inequalities and
Irish General Practice in
areas of deprivation
Dr Philip Crowley, Irish
College of General
Practitioners (2005)
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communication can arise out of a decision to use a family member or a friend instead of a
professional interpreter. A professional interpreter should also be offered even in cases where
the patient has a certain level of English, as anxiety may lead to communication problems.
Moreover, this practice may also impinge on a patient’s right to confidential treatment, which
in turn can have an extremely detrimental effect on the appropriateness of the healthcare they
receive. Patients may not want to reveal certain information about their case if the interpreter
comes from their community, for example the extreme stigma attached to being HIV positive
in several cultures may prevent patients from disclosing their condition and availing of
adequate treatment. The fact that a family member accompanies the patient to the doctor may
also prevent them from disclosing serious problems, such as spousal abuse.445

■ Recommendation: Given that indicators of possible institutional racism exist within
the Health Service, in terms of the over-representation of people from minority
ethnic groups at the lower end of the pay scale and the low health status of people
from minority ethnic groups, there is a need for the Health Service infrastructure to
undergo a human rights audit, similar to the one undertaken by the Garda Síochána
as part of the Health Service reform. 

■ Recommendation: While examples of good practice, such as the implementation of
translation services, the provision of specialist care for survivors or torture and the
North Western Health Board’s equality initiative should become standard practice,
policies and practices which have a disproportionate negative impact on people
from minority ethnic communities need to be identified and eliminated.

■ Recommendation: A particular emphasis should be placed on human rights and
anti-racism training for policy-makers and health service providers, as well as
participants on interview boards. 

4.4 Department of Education and Science
The Mission Statement of the Department of Education and Science states:

The mission of the Department of Education and Science is to provide high-quality
education, which will: enable individuals to achieve their full potential and to
participate fully as members of society, and contribute to Ireland’s social, cultural and
economic development.

The Department of Education (DES) is responsible for ensuring the realisation of the right to
education. In addition to ensuring that individuals are not discriminated against in terms of
access to education, the Department must ensure that the cultures and identities of people
from minority ethnic groups are represented within the school system. The education system
must also “bridge the ‘gap’” between mainstream and marginalized communities, which is
“sometimes filled with distrust, with fear or disapproval or often with all three of them”.446

The particular structure of Ireland’s educational system, whereby educational establishments
are publicly-funded, but privately run institutions,4 4 7 constitutes an obstacle to the
implementation of a cohesive human rights and anti-racism strategy within the Department.
This may be seen in the Department’s response to a question on how international human
rights law governs its approach. While it believed that its influence was felt quite immediately
at policy level, it raised questions about the extent to which it had an influence at the level of
individual schools.448 The private ownership of schools within the education system was also

“Challenges to the
completion of this study
include the limited
availability, and the
difficulty in accessing,
education data
disaggregated by national
or ethnic origin. A
further problematic area
if the continued use of
the categorization of
‘non-nationals’ by the
Department of Education
and Science as a ‘catch
all’ category rather than
the combined use of the
categories of nationality
and ethnic origin. As
such groups such as
Roma and Kurds are
presently invisible in the
present data collection
systems.”

Analytical Study on
Education - EUMC
Raxen 3: Report on
Ireland
National Focal Point:
Equality Authority and
NCCRI (2002
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emphasised in response to a question on whether the Department was concerned about the
high number of complaints concerning educational establishments taken to the Equality
Authority.449

Owing to the concern expressed by the DES that it was not expecting its meeting with the Irish
Centre for Human Rights to take the form of a formal interview, in spite of the fact that the
Centre had requested in writing an interview, the Centre provided the Department with the list
of questions devised by the research team in preparation for the interview in writing. Instead
of replying to these specific questions, the Department sent the research team a number of
policy documents, circulars and press releases.

While anti-racism and respect for diversity has been included in a number of initiatives
organised by the Department of Education, there is no discernable anti-racism or human rights
policy, nor Department-wide anti-racist code of practice.450 Moreover, there was a sense that
increasing ethnic diversity within the system could be accommodated by existing policy and
practice, in spite of the low levels of educational achievement among the Traveller Community
under the traditional educational system. 451

4.4.1 Access to Education
(A) “The ‘Intersectionality’ of Racial and Religious

Discrimination”: 452

The fact that the majority of State-funded schools in
Ireland are religious in character has resulted in a
situation where discrimination on the basis of
religious belief is permissible under Ireland’s Equality
legislation. Under the Equal Status Act 2000 and
2004, schools may give preference to a child who is of
the school’s religious denomination over a child who
is not, or refuse to admit a child who is not of the
school’s religion.453 The clawback statement relating to
both provisions is that the objective of the refusal
must be the maintenance of the school’s ethos.454

While this could be justified in the case of a minority
school, for example the Muslim Primary school in
Clonskeagh, given that there are only two Muslim
Primary schools in the country, it cannot be justified
in the case of Catholic schools on the grounds that
most public schools in the country are Catholic.455

This preference is a form of discrimination, having an unjust result, that is that children of
minority religious beliefs are last in the queue when it comes to access to education.456 While
the State sees enrolment policy as being the responsibility of individual schools, the
responsibility ultimately lies with the State, given its duty to prevent third parties from
interfering with a child’s “full enjoyment” of the right to education.457 While there have been
no reported cases of children who are without a place in the education system because of this
exception, it can result in children having to travel unnecessarily long distances to get to
school.458

■ Recommendation: The Department should implement the CERD Committee’s
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recommendation “to amend the existing legislative framework so that no
discrimination may take place as far as the admission of pupils (of all religions) in
schools is concerned”.459

(B) Access to Education for Travellers
It is important to note that access to education is not only a problem for children from
religious minorities. Enrolment policies with provisions relating to feeder schools, catchment
areas and having siblings who attend the school have a disproportionate negative impact on
Traveller children.460 “Moreover, there is evidence that schools continue to enrol Traveller young
people on the pretext of being full or by claiming that they cannot provide a suitable education
for Traveller children”461. There is a need for the Department to establish strict guidelines on
enrolment, which provide safeguards against institutional racism and which must be adhered
to by individual schools. 

All of the participants in the Traveller focus group had attended primary school - some
attended with members of the settled community and some attended all-Traveller classes. In
one school a participant and her brother were placed in an all-Traveller class, but their mother
asked the school Principal to have them placed in a mainstream class; and once the complaint
had been considered, this was done. Participants felt that the pace at which the Traveller-only
classes are held is quite slow and that many Travellers have not achieved basic literacy by the
time they leave primary school. They also believed that teachers did not try to educate
Travellers in all-Traveller classes; rather they approached them as a ‘lost cause’.

■ Recommendation: The Department of Education should introduce strict guidelines,
supported by legislation, in order to ensure effective non-discrimination with regard
to access to schools for people from minority ethnic groups.

(C) Access to Third Level Education
Section 7 of the Equal Status Act, 2000 (as amended) restricts eligibility for entry and grants
for third level institutions to European Union National.462 This policy further contributes to the
marginalisation and disempowerment of asylum seekers, as they are unable to apply for places
in third level colleges, even if they are able to pay the high fees which non-European nationals
are liable to pay, as third level applicants must be in possession of a student visa or a resident
permit. This restriction also has a disproportionate negative impact on children of asylum
seekers and unaccompanied minors, who have gone through the secondary system.463

(D) Participation of Representatives of Minority Ethnic
Communities in Decision-Making

People from minority ethnic communities are under-represented as both board members and
staff of educational establishments. A study commissioned by the Equality Authority has
shown that the denominational roots of “prevailing models of educational management”
constitute an impediment to the participation of “groups that do not operate within such
structures”464 within the educational system. Additionally, the Irish language requirement for
primary school teachers constitutes a barrier to recruitment for people from minority ethnic
communities, and consideration should be given to positive action measures to recruit
minority ethnic groups to teaching posts, or, at the very least, an amendment to the Irish
language requirement similar to that adopted for recruitment to the Gardaí. 

■ Recommendation: The Department should transparently consult with representa-

“After first year [of
second level school] there
is a dramatic fall off in
Traveller enrolment. The
reason for this are
complex and interrelated
and include … [l]ikely
failure of some schools
to maximize and
effectively target the
extra resources they are
given for Traveller
education; [t]he
withdrawal of children
from mainstream classes
into separate classes;
[f]ailure to acknowledge
and to accommodate
Traveller culture and in
some instance
institutional
discrimination plays a
role in excluding
Travellers from schooling
….”

Analytical Study on
Education – EUMC
Raxen 3: Report on
Ireland
National Focal Point:
Equality Authority and
NCCRI (2002)
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tives from minority ethnic communities, as well as teaching professionals, in its
drafting and implementation of policy, particularly as regards policies and
programmes which are targeted at minority ethnic communities.

■ The Department must undertake targeted recruitment of people from minority
ethnic communities. 

■ Consideration should be given to the recruitment of language teachers from
minority linguistic communities in order to facilitate the provision of minority
language classes.

■ The management board of all educational establishment should reflect the ethnic
diversity of the schools’ populations.

4.4.2 Barriers to Educational Achievement in Minority Ethnic
Communities

The low educational performance of children from the Traveller community communities raises
questions about institutional racism. The Department is in the process of drafting a Traveller
Education Strategy in order to improve educational achievement among people from the
Traveller Community. While external factors such as living conditions on halting sites severely
impinge on Traveller’s potential for educational achievement, the DES must take responsibility
for factors such as “failure to acknowledge Traveller culture and in some instances institutional
discrimination” and “lack of expectation on the part of teachers and parents”465 have also been

identified as factors which inhibit the performance of
Travellers within the formal education system. In its
Guidelines on Traveller Education in Primary Schools (2002),
the DES defined intercultural education as aiming to foster
conditions conducive to pluralism in society; raise children’s
awareness of their own culture and attune them to the fact
that there are other ways of behaving and other value
systems; develop respect for life-styles different from their
own so that children can understand and appreciate each
other; foster a commitment to equality; enable children to
make informed choices about, and take action on, issues of
prejudice and discrimination; appreciate and value
similarities and differences; enable all children to speak for
themselves and articulate their cultures and histories. 

Furthermore, the fact that a high proportion of earlier waves
of refugees and migrants, such as the Vietnamese, were early school leavers466 indicate that the
Department needs to take special and concrete measures in order to ensure that no hidden
barriers to educational achievement for people from minority ethnic groups exist within the
system. While anecdotal evidence suggests that migrant children have had a positive impact
on schools’ educational achievements, there is a dearth of research in this area.

■ Recommendation: The education system must undergo an independent equality
audit, in order to identify policies and practices which may inhibit the educational
achievement of learners from minority ethnic communities.
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(A) Language Support
The level of language support available to schools is inadequate and underresourced.
Furthermore, the position of language support teacher as a temporary one has led to
difficulties in recruiting qualified staff. 467 The fact that language support was only available to
students for two years is not enough to enable them to reach “current academic standards”.468

The absence of teachers with a general support role, in addition to the low numbers of
language support teachers has led to a situation where children from minority ethnic groups
being given additional assistance by the special needs teacher. Aside from the fact that this is
taking away valuable resources from another vulnerable group within the education system,
there is a danger of stigmatising and limiting the potential of children who do not speak
English. This practice may also lead to the children’s mother tongue being devalued.

■ Recommendation: Resources for language support should be increased, in order to
allow for effective equal opportunities for children from minority linguistic groups.

■ Moreover, learning support for children from minority ethnic communities should
not be confined to language support.

■ Safeguards should be established in order to ensure that children from minority
ethnic groups are not allocated classes with the special needs assistant, unless
appropriate.

(B) Minority Languages
It is of the utmost importance that space is made for minority languages within the Irish
school system, in order to ensure respect for minority ethnic communities’ culture and identity.
While the DES has refused to even consider the option of mother tongue language classes for
children from linguistic minorities, the Irish Association of Teachers in Special Education
(IATSE) has indicated that the provision of mother tongue language classes “should be possible
where there is a concentration of children with the same first language”,469 for example around
Beaumont hospital in Dublin, where there is a large concentration of Filipino children, owing
to the targeted recruitment of Filipino nurses. The Department’s refusal to even consider this
option raises questions about whether it is genuinely interested in facilitating a dialogue
between cultures or whether it has grasped the fact that migrant communities are here to stay.

■ Recommendation: The Department should consider providing minority language
classes in places where there is a significant linguistic minority in the same school.

■ Recommendation: Where this is not possible special measures should be in place in
order to ensure that minority ethnic languages are recognised and valued.470

(C) Guidelines on Culturally Appropriate Education
While the Department has issued guidelines on Traveller Education, these guidelines were
launched without any accompanying training, which had the effect that they were not
incorporated into everyday practice.471 While guidelines on Intercultural Education have been
launched by the NCCA, it is of the utmost importance that these guidelines are accompanied
by training in order to ensure their effectiveness. Moreover, the implementation of these
guidelines must be monitored and evaluated in order to ensure that they are effective.472

“Within the school
system, the Department
of Education and Science
operates a deficit model
of education and
language support for
Black and minority
ethnic learners. The
education system
indirectly discriminates
against Black and
minority ethnic learners
by forcing them to study
through the medium of
English, and failing to
provide sufficient
English language
support. Emphasis is
placed on what Black
and minority ethnic
learners do not know
rather than what they do
know. There is also a
lack of English language
support for pre-school
age children.”

NGO Alliance Shadow
Report  
In Response to the Irish
Government’s First
National Report to CERD
(2004)
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■ Recommendation: The launch of the Department’s
guidelines on intercultural education should form
part of an overall human rights and anti-racism
programme within the Department of Education.

■ R e c o m m e n d a t i o n : The implementation of this
guideline, as with all initiatives aimed at ensuring
the right to education without discrimination, must
be monitored and evaluated in order to ensure its
effectiveness.

There is a general need for the Department to invest in
human rights and anti-racism education. While teachers
may focus a certain amount on discrimination and equality
as part of their degree course, the Department regards
responsibility for ensuring that adequate safeguards against
racism, even unintentional racism, on the part of teachers, as
being the responsibility of the teacher training institutions.473

Also, while human rights training is available as in-service training, if schools motivated
enough to organize it for themselves, but there is nothing available through the Department.
This is unacceptable give the pivotal role in combating racism in society.

■ Recommendation: Given the pivotal importance of education in combating racism,
there is an urgent need for the Department of Education to develop a cohesive
human rights and anti-racism education programme for teachers, in order to equip
them with the skills to challenge racism where it presents itself in the classroom, in
the school or through the influence of external factors, such as media stories. This
programme should be developed in consultation with teaching professionals and
representatives from minority ethnic communities.
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Students, Fummy Salami (6),
Nigeria, and Anand
Eukhbold, (6) Mongolia, from
St Audeon’s National School,
Dublin, wait to present the
Minister for Education with a
gift as she launched the
Intercultural Education in
Primary Schools: Guidelines
for Schools, at their school in
May 2005.
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Conclusions and Recommendations

We propose the following as a working definition of institutional racism vis-à-vis international
human rights law:

“Laws, policies or practices of the State or institutions of the State, which have a dis-
proportionate negative impact, or, in the absence of data to assess their impact,
potential disproportionate negative impact, on persons from minority ethnic groups, or
fail to provide equal benefit to persons from minority ethnic groups, whether resulting
from an act or omission, where the State and its institutions are under an obligation
arising from international human rights law.”

There is a widespread need for in-depth research into institutional racism in Ireland. While this
report has only focused on four government departments, there are others which arguably
merit equal attention. These include the Department of Social and Family Affairs, particularly
for its role as the lead department in the implementation of the National Anti-Poverty Strategy
and the Department of Environment and Local Government, which has responsibility for the
implementation of Traveller Accommodation Programmes. The State should take responsibility
for this investigation. All government departments and State bodies must undergo a human
rights audit, in order to ensure the compatibility of the services they provide to people from
black and minority ethnic groups with articles 2 and 5 of ICERD. While the National Action Plan
stresses the importance of accommodating diversity at the design stage of policies and
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programmes,474 this cannot be achieved without first calling into question the assumptions and
practices, which currently mould the drafting and implementation of policy at the level of the
State and its institutions. The objectives of such an audit should be two-fold, encompassing
the policies and practices of the State as both an employer and a service provider.

There can be no doubt that the State has the infrastructure in place in order to facilitate such
an audit across the board, as the frequent reference to the initiatives of the Equality Authority
in this report’s exploration of examples of good practice have shown. Therefore doubts
concerning the State’s ability to tackle the issue of institutional racism in Ireland, arise not as
a result of a lack of expertise, in the bodies charged with special responsibility for human rights
and anti-racism, the non- governmental sector and indeed within individual government
departments, but in the government’s lack of political will to even acknowledge the extent and
gravity of the problem. 

As Macpherson has pointed out, “there must be an unequivocal acceptance of institutional
racism and its nature before it can be addressed”.475 An Garda Síochana stands alone in its
drafting of an action plan in response to the findings of an independent human rights audit,
which found that “procedures and operating practices within the force could lead to
institutional racism”.476 When contrasted with existing approaches to anti-racism within
government departments, this response highlights the inadequacy of other approaches, based
on respect for diversity and multiculturalism when it comes to tackling institutional racism. As
Sivanandan said of the appropriateness of multiculturalism as a means of tackling racism:
“People do not need to be given their cultures, only their rights”477. It is time for the government
to stop setting up the good work that has already been done as the point of arrival and to set
about seriously tackling the issue.

There is a need for cross-departmental action in order to tackle the identification and
elimination of racism at the level of the State and its institutions. It is hoped that the steering
Committee of the National Action Plan against Racism shall take cognisance of this report and
incorporate its findings and recommendations into its work programme. Moreover, it is hoped
that the Committee will be given adequate resources and that its findings and recommenda-
tions will be given adequate weight in order to ensure that they provide for the effective
enjoyment to the right to freedom from racial discrimination 

In order for anti-racism to become standard practice, it must be mainstreamed. Anti-racism
must become a priority under the National Development Plan in the same way as gender. It
therefore follows that government departments and State bodies will be required to ensure
that their policies and practices do not have a disproportionate negative impact on people
from minority ethnic groups. Furthermore, the State must ensure that policies and practices
include special measures, in the form of both affirmative action and ‘reasonable
accommodation of diversity’ so that government departments and State bodies respect,
protect and fulfil the right to freedom from racial discrimination. For this duty to be realised,
the duty to mainstream human rights and anti-racism must be underpinned by effective
legislation.

Moreover, in order to ensure the effective mainstreaming of anti-racism within government
departments and State bodies, it is an absolute necessity that leadership, training, the
establishment of indicators and procedures for accountability support this initiative.
Responsibility for mainstreaming anti-racism and human rights must be given to members of

“Joining together in a
spirit of renewed
political will and
commitment to universal
equality, justice and
dignity, we salute the
memory of all victims of
racism, racial
discrimination,
xenophobia and related
intolerance all over the
world and solemnly
adopt the Durban
Declaration and
Programme of Action.”

Durban Declaration and
Programme of Action,
WCAR, 2001
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senior management in key government departments in order to guarantee the centrality of
anti-racism to the department’s approach. Additionally, this allocation of responsibility for
anti-racism will increase accountability for the perpetuation of institutional racism through
omission of neglect.

A human rights audit, which includes the collection of data detailing the impact of current
policies and practices on people from minority ethnic groups must constitute the point of
departure for such a policy. The mainstreaming of human rights and anti-racism training for
all state and institutional personnel is absolutely essential in order to ensure the effectiveness
of an overreaching anti-racism policy. This training should include the dissemination of a
working understanding of institutional racism through the examination of examples of good
and bad practice. In addition to seeking to challenge the attitudes and stereotypes, this training
should inform employees of the State’s obligations under international law. The provision of
human rights and anti-racism training to the people responsible for the drafting and
implementation of government policy will greatly enhance accountability for the dispropor-
tionate negative impact of policies and practices of people from minority ethnic groups.

As with all of the initiatives that come under the aegis of anti-racism mainstreaming, the
outcomes of any anti-racism training undertaken by government departments must be
evaluated in order to ascertain its impact. The findings of such an evaluation must be reflected
in the next phase of the initiative in order to improve its effectiveness.

The influence of a poor human rights culture on the enjoyment of human rights can
particularly be seen in the popular misconception of the relationship between citizenship and
human rights. Even though all human beings are entitled to human rights as a result of the
inherent dignity of the person or the value that is placed on human life,478 the assumption
persists in society that citizens or nationals are more entitled to human rights than non-
citizens or non-nationals.479 In her recommendations to the Commission on Human Rights, the
UN Special Rapporteur on education, Katarina Tomasevski, notes that citizenship education
may actually contribute to racial prejudice, rather than work towards dismantling it as it
fosters the association between human rights and citizenship of a particular nation, rather
than human rights and the inherent dignity of mankind.480

In addition to creating legal uncertainty regarding the human rights of the growing number
of non-Irish citizens who shall be affected by it, this Constitutional amendment on citizenship
(see Section 2.1.2 above), also risked reducing non-citizen’s enjoyment of human rights at a de
facto level by “legitimising negative attitudes towards foreigners”.481 The importance of
attitudinal factors in guaranteeing effective human rights protection should not be
underestimated. Apart from Constitutional and legislative guarantees, the effectiveness of
human rights in a particular jurisdiction depends on the existence of a general human rights
culture.482

Training on the norms and principles of human rights, including in relation to racial
discrimination, should be a mainstream component of all pre- and in-service training for all
state officials - the judiciary, Gardaí, Prison staff, health professionals, public service providers,
etc. – and for government-funded non-state bodies to which government delegates its
responsibilities. Moreover, such training should be mandatory for all government officials,
especially those engaged in law-, policy- or decision-making. (See Part 1, Section 3.6, above on
human rights training.) Furthermore, human rights education should be a core component of

“What we have heard
from the victims of
racism is essentially a
cry for help. We should
not turn away because
we may not like how it
sounds, no matter how
unpleasant. Governments
have a duty to listen and
to act, and to do so with
a renewed sense of
urgency.”

Amnesty International press
release 2001 on the adoption
of a Declaration and
Programme of Action at the
World Conference Against
Racism
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the education system so that Irish society is imbued with an awareness and appreciation of
human rights, and the ability to apply these principles in practice. 
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474. DJELR, Planning for Diversity: The National Action Plan against Racism(2005) at p.27.
475. The Stephen Lawrence Inquiry, at Chapter 6, at para. 6.48
476. Interview with DJELR, 18.04.2005
477. Sivanandan, “Poverty is the New Black” (2001), Race and Class 43, no. 2, pp. 1-5.
478. Schachter, “Human Dignity as a normative concept” (1983), American Journal of International Law, vol.

77, pp. 848-854, at p. 848.
479. Bustamante. Working Paper prepared by the Chairman/Rapporteur of the working group of intergovern-

mental experts on the human rights of migrants (1998), U.N Doc. E/CN.4/AC.46/1998.5e , at para. 40
480. Tomasevski: Special Rapporteur of the Commission on Human Rights on the right to education, “Five

necessary steps to eliminate racism and xenophobia in education, and through education” (2004), at step
2; see also Manfred Nowak,“The Right to Education” (2001) in A. Eide, A et al. Economic, Social and
Cultural Rights, pp.245-271, particularly, at p.271.

481. Binchy “Citizenship and the International Remit of Constitutional Protection” (2004), in The Citizenship
Referendum: Implications for the Constitution and Human Rights, School of Law, Trinity College: Dublin,
pp. 48-90, at p.57-62;J.M Kelly, Gerard Hogan, and Gerry White (1994), The Irish Constitution,
Butterworths: Dublin, , at p. 48.

482. Heyns and Viljoen, “The Impact of the United Nations Human Rights Treaties on the Domestic Level”
(2001), Human Rights Quarterly, vol. 23.3, pp. 483-535, at p. 484-5.

Tackling racism in Ireland at the level of the State and its institutions 101



KEY RECOMMEND ATIONS

RECOMMENDATION 1:
Acknowledge it!
The Government must acknowledge the inevitable fact of racism at the level of the state and
its institutions. It must seek to understand and identify how racism operates at these levels. It
must be forthright and open about what its responsibilities are, and the gap between this and
what it is delivering.

RECOMMENDATION 2:
Adopt a cohesive mainstreaming strategy across all government departments
and state bodies.
Anti-racism mainstreaming should be given at least the same attention as gender
mainstreaming in government policy. Anti-racism mainstreaming should be firmly rooted in
human rights and implemented with adequate safeguards including training and
accountability, in order to ensure its effectiveness, in addition to its centrality to policy-making
and practice. All services provided or funded by the state without exception should be obliged
to review their availability, accessibility and appropriateness for minority ethnic groups, to
introduce special measures to redress any imbalance in de facto inequality.

RECOMMENDATION 3:
Undertake human rights and anti-racism proofing
Human rights auditing of the impact of laws, policies and practices on people from minority
ethnic groups must be the end game in the government’s mainstreaming agenda. Human
rights proofing should be mainstreamed across all government departments and state
agencies, so that all laws, policies and practices are regularly and systematically reviewed for
their actual or likely disproportionate impacts, both negative and positive, on minority ethnic
groups, including along cross-cutting areas of discrimination. 

RECOMMENDATION 4:
Adopt evidence-based policy-making through effective information systems
Data should be routinely collected and disaggregated, including on the basis of ethnicity,
across all government departments and state agencies, in order to ensure that the comparative
disadvantage of certain minority ethnic groups in not obscured or ignored. This data should be
regularly analysed, and routinely used to inform law-, policy-, and decision-making.
Community and voluntary services to whom government delegates its responsibility for
delivering on its human rights commitments should be encouraged, supported and funded to
collect, disaggregate and analyse data, and to adopt evidence-based policy-making.

RECOMMENDATION 5:
Adopt a working definition
The State should adopt a definition of institutional racism, and institutional discrimination
more generally, which would be underpinned by legislation and widely disseminated to policy-
makers and implementers.
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RECOMMENDATION 6:
A Code of Practice
All state institutions, and especially those at particular risk of institutional racism such as the
Gardaí and the judiciary, should have an enforceable code of practice. Enforceable codes of
practice should also be set for non-state entities where relevant and appropriate, e.g. the
media. 

RECOMMENDATION 7:
Ensure the Effectiveness of Sanctions and Remedies
Take immediate action to review the effectiveness of sanctions for perpetrators and redress for
victims in cases of racial discrimination. This should include measures to strengthen legislation
and improve access to remedies, judicial or otherwise, in addition to measures taken at
institutional level.

RECOMMENDATION 8:
Ensure that all state agents receive appropriate and effective Anti-racism
and Human Rights Training
Widespread anti-racism training, which is firmly rooted in international human rights law and
its underlying principles, is absolutely essential in order to ensure the effectiveness of any anti-
racism measures which the State introduces at institutional level. This training should
demonstrably raise awareness among policy-makers and implementers of the State’s
obligations under international law, change behaviours and outcomes, in addition to
challenging stereotypes and misconceptions surrounding ‘race’ and ethnicity. It should be
independently evaluated for its effectiveness periodically, and continually reviewed and
revised. 

RECOMMENDATION 9:
Targeted Recruitment by State
Special measures should be taken to recruit and retain members of minority ethnic
communities to posts within state and quasi-state institutions, including at senior level. The
adoption of special measures for their recruitment and retention should also generally be a
condition imposed on non-state bodies to whom government allocates funding. Adequate
safeguards should be put in place in order to ensure that people from minority ethnic groups
are not being discriminated against, directly or indirectly, in access to or conditions of
employment, or in attaining promotion.

RECOMMENDATION 10:
Establish Accountability at the Highest Level
The effectiveness of the State’s anti-racism strategies must be measured. Where it a measure
is not working, the State and the relevant institution must be held accountable at the highest
level. The absence of data proving that a measure is not working cannot be allowed to suggest
that it may be working - it must be interpreted as 1. a presumption that the measure is not
working, and, hence racial discrimination at the level of the state and the institution, i.e.
institutional racism, and 2. an additional breach on the part of the state and the institution of
its duty to evaluate.
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RECCOMMENDATION 11:
Establish a Department of Equality 
The Government should carefully consider removing the equality mandate from the
Department of Justice, Equality and Law Reform, and establishing a separate Department with
responsibility for the state’s equality agenda. This new Department should be given all
necessary powers and resources. Ideally, it would also be given a wider human rights
mainstreaming responsibility. A top-down approach to human rights and anti-racism
mainstreaming is essential, with a centrally located, effective, well-resourced and powerful
Department, uncompromised by conflicting interests. It should coordinate and drive the state’s
equality agenda, and act as an equality watchdog for all other governments department, a
champion for minority ethnic groups, and itself a model of best practice.

RECOMMENDATION 12:
Provide for the meaningful and effective participation of minority ethnic
communities in state decision-making processes.
This should include the state’s identifying and implementing innovative methods for
resourcing, supporting and empowering minority-led NGOs, and through implementing
concrete measures to ensure that they are equitably represented in local and national
government. This is perhaps the most essential component of the state’s agenda if it is to be
serious about combating institutional racism.
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Annex 1

The way forward

Recommendations from participants in Vision 2 1
consultation

Participants in the Vision 21 deliberative group were asked to consider solutions to issues and
to think about developing the way forward. They offered a range of thoughtful and insightful
solutions to issues that were discussed throughout the study.  There were a range of
suggestions and recommendations for action put forward by participants which were
incorporated into the key recommendations in this report. They can be grouped across the
following six themes:

1. Information services for minority ethnic communities
A key issue was access to information and knowledge in order to increase access to a wide
range of services. Recommendations included better targeting of information to reach
minority ethnic communities and production of the information in different languages. There
appeared to be a specific need for more information around benefit entitlements and
employment support.

2. Increasing cultural awareness in services
Participants spoke of the need for service providers and the government to increase awareness
of cultural and religious needs of minority ethnic groups.  Recommendations included
consideration being given, particularly in hostels and health services to diet, appropriate
behaviour and tolerance of cultural differences. 

3. Reviewing policies and services
One of the most important steps which should be taken is for the government to recognise
that institutional racism exists in Ireland.  The groups were unanimous in their agreement that
it was a feature of many institutions. They recommended that the government should make
changes in mainstream services to take into account the views and needs of minority ethnic
communities. 

4. Anti-racism training/education
There is a need for comprehensive anti-racism training packages which should be delivered to
all government staff. This training should not be left to the discretion of any government
department for delivery to staff; it should be mandatory. Such education and training for
people working in institutions and services should work to break down stereotypes and
encourage interaction and shared understanding. It was suggested to incorporate this into
induction training for all new staff as well as ensuring current staff are included. Education for
minority ethnic communities was also recommended specifically around their rights and
government legislation. Recommendations were also made in relation to the accreditation and
recognition of qualifications and educating employers to accept non-Irish credentials.
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5. Better media representation
Steps should be taken to prevent the media portraying members of minority ethnic
communities in a negative light.

6. Development of NGOs representing minority ethnic groups
Existing NGOs should comprise a better representation from members of minority ethnic
groups and that representatives should be funded to develop networks and grow. It was also
recommended that new organisations should be established that would be entirely
independent bodies and would not be funded by the government and therefore compromised
in their objectivity.
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Annex 2 – Suggested Indicators

It is suggested that performance indicators and metrics of institutional and state racism
should be developed, along with an effective and transparent system for monitoring those
indicators and metrics. While a definitive statement of such indicators and metrics is outside
the ambit of this research and report, the following possible indicators, drawn from
international human rights standards, are suggested as a useful starting point for such a
process. However it is underscored that the following suggestions of factual and
circumstantial indicators are not exhaustive or comprehensive. 

1. A disproportionate number of persons belonging to one or more minority ethnic groups (the
definition of minority groups to include members of the Traveller community), who
experience social exclusion and/or economic disadvantage

2. Insufficient or no special measures to address all disproportionately higher rates of poverty,
social exclusion, educational disadvantage, criminality, etc experienced by minority ethnic
groups, or other indicators of social exclusion or economic disadvantage

3. A disproportionate number of persons belonging to one or more minority ethnic groups who
are wholly or partially excluded from the benefits accruing to the majority community, from
a state law, policy or measure

4. In the absence of data on points 1, 2, 3 above, including where data is inadequately or inap-
propriately collected or disaggregated, the fact that a law, policy or practice has a significant
potential to result in the social exclusion and/or economic disadvantage and/or exclusion
from state benefits of a disproportionate number of persons belonging to one or more
minority ethnic groups

5. Insufficient or no independent and effective mechanisms to ensure that all proposed laws,
policies or practices that aim to treat one or more minority ethnic groups differently than
the majority population, are systematically checked for their demonstrably meeting the
principles of necessity and proportionality

6. Insufficient or no independent and effective mechanisms to ensure that all proposed laws,
policies and practices are systematically proofed for their potential indirectly discriminatory
effects on minority groups

7. Insufficient or no independent and effective mechanisms to ensure that laws, policies and
practices, once in force, are systematically monitored and reviewed for potential indirectly
discriminatory effects on minority groups, and to ensure that the principles of non-
discrimination and proportionality are obeyed in practice, particularly in relation to
measures relating to terrorism, immigration, nationality, deportation of non-citizens from
the state, etc.

8. A disproportionately high number of complaints relating to acts of racial discrimination
brought to any of the relevant authorities
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9. A disproportionately low number of complaints of racial discrimination brought to any of
the relevant authorities (such a statistic should not be viewed as necessarily positive), and/or
a disproportionately low rate of prosecutions and convictions relating to acts of racial
discrimination brought to any of the relevant authorities

10. Insufficient or no training in anti-racism and human rights for state officials at all levels

11. Insufficient or no information on the behaviour of state officials vis-à-vis persons
belonging to minority ethnic groups, including on the effectiveness of any training they
receive in addressing attitudes and behaviour

12. The number and percentage of persons belonging to minority ethnic groups who are held
in prison or preventive detention, mental health facilities, holding areas in airports, etc.

13. The handing down by courts or other tribunals of harsher or inappropriate sanctions
against persons belonging to minority ethnic groups, or treating complaints by persons
from minority ethnic groups less favourably

14. Insufficient or no data on points 10, 11, 12 and 13 above

15. A disproportionately low representation of persons belonging to one or more minority
ethnic groups in the Oireachtas, national and local government, and at all levels of public
bodies

16. A disproportionately low participation of one or more minority ethnic groups in official
consultation processes
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