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RESEARCH SERVICES CARRIED OUT BY THIRD LEVEL EDUCATIONAL BODIES
1. Introduction
1.1. Section 199 of the Finance Act 2001 amended the First Schedule to the VAT Act, which deals with exempt supplies.  The effect of the amendment is that from 1 September 2001 the supply of research services by educational bodies is no longer an entirely exempt activity, but, in certain circumstances, is subject to VAT.  Where VAT applies, it is normally chargeable at the standard rate, apart from supplies to the European Commission under the EU Commission Framework programmes, which are entitled to the zero rate.

1.2. Following the Finance Act 2001 amendment, paragraph (ii) of the First Schedule to the VAT Act now exempts “school or university education....... including the supply of goods or services incidental thereto, other than the supply of research services”.  Prior to the insertion of the words in italics, all research carried out by educational bodies was treated as exempt because it was regarded as incidental to their primary function of education.  Therefore, such bodies did not charge VAT on any of their research activities and they were not entitled to deduct VAT on their inputs in relation to such activities.

2. The purpose of this leaflet
2.1. This leaflet explains the impact of this change on the various types of research carried out by educational bodies.  It gives guidance on how an educational body can go about determining what constitutes the supply of taxable research and what remains exempt as a purely educational activity.  

2.2. Attention is drawn to the transitional arrangements, as set out in paragraph 7 below, which apply to the new provisions.

2.3. Should doubt or difficulty arise in relation to the taxable status of any particular case or activity, individual organisations should contact their local Inspector of Taxes for advice.

3. The effect of the amendment
3.1. With the introduction of these new provisions, educational bodies who engage in research activities and receive payment associated with those activities must consider the VAT implications of the transaction.  To come within the charge for VAT according to the VAT Act, 1972, there must be a ‘supply of services for consideration’.  There are various principles derived from European Court of Justice decisions that define what is a supply for consideration, and these are outlined briefly in Appendix 1.  The key principles are: 

· there must be a direct link between the goods or services supplied and the payment received,  

· there must be a legal relationship between the supplier and the recipient,

· the service must be “consumed” by an identifiable customer or customers.

3.2. Various activities which are often carried out by third level educational bodies cannot be considered as part of their educational function and are, hence, never covered by the exemption applying to “school or university education......including the supply of goods or services incidental thereto”. These activities are taxable when supplied for consideration by a third level educational body. Examples of such activities may be:

· management consultancy and business efficiency advice; 

· collection and recording of statistics, with or without accompanying collation, analysis and interpretation, 

· market research and opinion polling; writing computer programmes; 

· routine testing and analysis of materials, components and processes.  

3.3. Any other research activities carried out by a third level educational body which comply with the three key principles outlined by the European Court of Justice will generally be taxable.  

3.4. Where a third level educational body carries out a research activity which is not subject to VAT, any subsequent commercial exploitation of the results of such research by the third level body would be a separate taxable activity.  

4. Types of funding
4.1. The type of funding for research is a key determination of whether a transaction constitutes a supply for consideration.  The funding received by third level educational bodies for research can be categorised as follows for VAT purposes:

· Funding from the European Commission under their Framework Programmes 

· Fees for contract work for a client which produces a specific result.  
· Funding for non-specific research in a particular area of study.
5. The application of VAT to various types of funding for research
5.1. Supplies of research to the European Commission under the Fifth and any following Framework Programmes are taxable from 1 September 2001.  The decision concerning the taxable status of transactions under the Framework Programme was issued by the Commission, and applies throughout the EU.  The reasons given by the Commission to explain why research contracts issued under this programme are taxable are shown in Appendix 2.  However, the rate applied in this particular case is the zero rate because, under EU law, any taxable supply of a good or service to the European Commission is zero-rated.  In general, taxable supplies of research are normally subject to the standard rate (currently 20 per cent.).  

5.2. Research funded from national sources which constitutes a supply for consideration is taxable at the standard rate.  This could include research carried out on a consultancy, outsourcing, or contract basis for State agencies.

5.3. Research funded from various national sources where it falls into the third category in paragraph 4, i.e., funding that is not directly linked to the supply of specific research, should, in general, remain outside the VAT net.  

6. Pointers to help to determine VAT status of research carried out by educational institutions:
The usefulness of the following questions is to assist in deciding whether a research activity constitutes a supply for consideration:

· Is there a direct link between the service provided and the consideration received?  An indicator of a direct link could be the use of a contract rather than grant of a subsidy, a donation or a letter of agreement for funding.  If no direct link exists, then there is no supply for consideration, and hence no VAT liability.

· Is there a legal relationship between the supplier and the recipient pursuant to which there is reciprocal performance and remuneration received by the supplier of the service (which constitutes the value actually given in return for the service supplied to the recipient)?  Such a relationship is a strong indicator that a supply for consideration has taken place.

· What type of research is being carried out?  Is it the type of research known as ‘basic research’, i.e., research that is carried out for the purpose of creating, improving of enhancing knowledge or information about a particular discipline or activity, the output of which is available to a reasonably wide range of groups or individuals and is not produced solely for the benefit of whoever funds the research?  Or, is it the type of research known as ‘applied research’?  This tends to take the results of basic research which have a commercial potential and further refine them to realise that potential.  Its purpose is to produce results which can be commercially exploited, usually by whoever commissions and funds the research.  Applied research is more likely than basic research to be a supply for consideration.

· What is the objective of the educational body in carrying out the research?  Is it only to improve its standing in the research world or improve knowledge in a particular field?  If so, it is likely that the results of the research would not be handed back to the funding body.  The primary motivation could be educational.

· What is the objective of the funding body in funding each piece of research?  Is it the production of specific results or deliverables, which could be commercially exploited, or the generation of knowledge in a general area of study or in the public interest?  

· If the research produces specific results, who gets ownership rights of these?  If they remain with the third level educational body which carried out the research, there is no supply to the funding body.  However, if the third level body were to commercially exploit such results, such exploitation would be taxable.

7. Transitional arrangements
7.1. Special arrangements apply to contracts in place prior to the date the amendment comes into force (1 September 2001): 

· Supplies of research under contracts entered into prior 1 July 2001 may continue to be treated as exempt.  In order for the exemption to apply, a signed written contract must be in place prior to 1 July 2001, with supporting documentation (e.g., tendering documents, etc.) available for inspection.  

· Supplies of research under contracts entered into post-1 July 2001 are taxable from 1 September 2001.

7.2. Where a contract contains an ‘option to renew’ clause, a new contract shall be deemed to be created upon exercise of this option.  Accordingly, the VAT implications must be considered for any contract renewal after 30 June 2001.  

8. Apportionment of input tax
8.1. Educational bodies will be entitled to reclaim VAT on any inputs relating to their taxable research business.  However, as many of the inputs, for example, capital equipment, premises, and information technology, will be used both for their taxable supplies and their educational activities, VAT on inputs must be apportioned between deductible and non-deductible VAT, under Section 12(4) of the VAT Act.  Those bodies should have appropriate recording systems to allow them comply with the VAT system in relation to this issue. 

8.2. Revenue will shortly publish a separate guide to the apportionment of input tax which will be of information to educational bodies who make taxable supplies of research in addition to their exempt activities. 

9. Place of supply
9.1. A taxable research activity is a consultancy service and under the third paragraph of the Fourth Schedule to the VAT Act, 1972, is taxable where received.  A separate Statement of Practice (SP-VAT/5/94) on Fourth Schedule services is available and should be consulted where appropriate.

10. The application of Section 13A of the VAT Act
10.1. The normal Section 13A rules apply to supplies of taxable research services to companies authorised under that Section.  Again, a separate Statement of Practice is available (SP-VAT/1/93 – Zero-rating of goods and services in accordance with section 13A of the VAT Act), and should be consulted where appropriate.

11. Enquiries

11.1. For further information please contact your local Inspector of Taxes.

A list of useful addresses, telephone, fax numbers and e-mail addresses can be 

found here.
 

Revenue 

August, 2001.

Appendix 1
Principles derived from European Court of Justice decisions that define what constitute a supply for consideration
· There must be a direct link between the goods or services supplied and the consideration received.  Any benefits arising from the supply must be conferred directly onto the person providing the consideration.  It is not a supply for consideration if the person providing the consideration only indirectly receives the benefit, e.g. if the benefits actually accrue to the industry or group as a whole. (Apple and Pear Development Council Case 102/86).  The link between the goods or services supplied and the fee paid must be such that a relationship can be established between the level of the benefits which the recipient obtains from the services provided and the amount of consideration. (Tolsma Case 16/93).

· There must be a ‘legal relationship between the provider of the service and the recipient pursuant to which there is reciprocal performance, the remuneration received by the provider of the service constituting the value actually given in return for the service supplied to the recipient’. (Tolsma Case 16/93).

· There must be consumption of a service in order for the consideration to be subject to VAT.  VAT is a tax on consumption of goods or services - there must be a supply of a good or service for consumption by identifiable customers or the provision of a benefit capable of being regarded as a cost component of the activity of another person in the commercial chain (Mohr Case 215/94 and Landboden-Agrardienste GmbH Case 384/95). 

Appendix 2

In 1997 the European Commission provided the following list of reasons to explain why the Commission now regard research under the Framework Programmes as constituting a taxable supply of services:  

· Call for tender: With the intention to build up know-how in certain fields of technology, the Commission publishes programme particulars in the Official Journal and calls on interested parties to submit a tender for a project that could achieve the specified results. Apparently many participants in research projects design their activities and projects in anticipation of a likely tender.

· Selection: The Commission never funds all eligible projects. Depending on the programme particulars only one or a certain number of projects are chosen, usually those which are likely to produce the intended research results (patents, know-how, etc.).  With view to the funding there is actually competition between the bids.

· Legal Form: The winning joint-venture signs a contract with the Commission. The Commission has opted for a contract as a legal instrument governing the research project as it allows for much tighter control than a grant of a subsidy.

· Activity: The contract obliges the participant to undertake a detailed research project, with a view to obtain specified results, to protect the research results and to either exploit the results commercially themselves or to grant licenses.

· Consideration: The Commission undertakes to cover, subject to the maximum amount fixed in the contract, 50% of the expenses incurred by the contractor in execution of its contractual obligation.

· Termination: If it turns out, at any time in the execution of the project, that the project will not produce the intended results, the Commission has the right to terminate the contract.

· The property: Each of the contractors will keep the property rights on its own research results (single or joint ownership).  They are, however, obliged to grant to each other royalty free licenses for commercial exploitation.

· Royalty free licenses for the Commission: The Commission’s own joint research centres may ask for a royalty free license on all research results obtained in execution of the contract.  They may use the licenses even in their own commercial operations.  It is understood that the remuneration paid by the Commission covers for this aspect as well. 

· Transfer of Property: Provided that a contracting party fails to protect and to exploit intellectual and commercial property derived from the project, the property will pass on to the Commission.

· Publication and Publicity: The contractors have to provide project reports and other useful material to the Commission.  The Commission may publish the reports or disseminate data on exploitable results.  The contractor is obliged to participate, on the request of the Commission, in trade fairs and to give presentations.

� It should be noted that other methods are also used to calculate Commission funding under Framework contracts.





